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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 


the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 


do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Ill 
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In re JOSEPH NICASTRO and CROSS NICASTRO, d/b/a RIVERSIDE 
FARMS. AMA Docket No. M 2-28. Decided April 11, 1969. 


Interim relief denied 


Where petitioners have not established a case of irreparable injury or one 
that shows a strong likelihood of success on the merits, application for 
interim relief is denied. 


John B. Carroll, of Nottingham, Carroll, Paltz, Coughlin & Conan, Syracuse, 
N.Y., for petitioners. 
Daphne M. Anderson for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the petitioners have filed an 
application for interim relief from a billing by the market ad- 
ministrator for Order No. 2 (7 CFR 1002) under the act regulat- 
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ing the handling of milk in the New York-New Jersey marketing 
area. 


The market administrator has assessed petitioners for amounts 
allegedly due the producer settlement fund and the administra- 
tive assessment fund under the order for periods of time during 
which the market administrator determined that petitioners were 
not “producer-handlers” under the order due to activities which 
deprived the petitioners of such status. 


Petitioners claim that the amount of the billing is so large 
that petitioners cannot pay it or can do so only as the result of 
hardship, etc. 

If petitioners should succeed on the merits, any amount paid 
as the result of the billing can be returned to petitioners from 
the producer-settlement fund, or otherwise, so that the amount 
paid by petitioners will not be lost to petitioners. 


The billing to petitioners was made a long time ago and the 
Department has an enforcement proceeding in the United States 
District Court for the payment of the amount claimed due and 
we do not believe that under the circumstances of the case peti- 
tioners have made out a case of irreparable injury or one that 
shows a strong likelihood of success on the merits. 


The application for interim relief is denied. 


COURT DECISION 


YADKIN VALLEY DAIRY COOPERATIVE, INC. v. ORVILLE L. FREE- 
MAN, Secretary of Agriculture. Decided April 16, 1969. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 


MEMORANDUM OPINION 


STANLEY, Chief Judge 


This is a statutory review proceeding under § 8c(15)(B) of 
the Agricultural Marketing Agreement Act, 7 U.S.C. § 608c 
(15) (B). Plaintiff challenges the validity of the ruling by a 
Judicial Officer of the Department of Agriculture, which consists 
of a decision and order entered on September 10, 1963 (In re 
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Yadkin Valley Dairy Cooperative, Inc., 22 A.D. 970), and a deci- 
sion and order on remand entered on March 31, 1967, denying 
recovery of certain payments plaintiff had been required to make 
to the Producers’ Settlement Fund of Milk Marketing Order No. 
3, regulating the handling of milk in the Washington, D. C., 
marketing area.! 


It is conceded that plaintiff has properly exhausted its ad- 
ministrative remedies, as provided by 7 U.S.C. § 608c(15) (A), 
and that this Court has jurisdiction to review the validity of 
Order No. 3 pursuant to the provisions of 7 U.S.C. § 608c(15) 
(B). 


Plaintiff is an incorporated association of milk producers 
organized and existing under the laws of the State of North 
Carolina, and maintains its principal place of business at Wilkes- 
boro, North Carolina, where milk is received, processed and 
packaged. 


Sometime prior to January 1, 1962, the Procurement Officer 
at Quantico Marine Base advertised for public bids for its re- 
quirements for Grade A milk for its military personnel. Some 
five or six bids were received. Plaintiff was the low bidder, and 
was awarded the contract for the first six months of 1962. 
Quantico Marine Base is physically within the Washington, D. 
C., milk marketing area. After plaintiff had been awarded said 
contract, but before the delivery of any milk thereunder, the 
Market Administrator for Order No. 3 informed plaintiff that 
the delivery of milk to the military installation constituted a 
disposition of milk within the marketing area defined in the 
Order, and that such disposition would make plaintiff subject 
to compensatory payments or “pool plant” classification under 
the Order, dependent upon the percentage of its receipts from 
dairy farmers applied to such contract. Plaintiff entered into 
the performance of the contract and supplied milk to the Quantico 
Marine Base during the months of January and February of 
1962. 

The reports filed by plaintiff with the Market Administrator 
for the months of January and February of 1962, as well as 
the subsequent audit of records by the Market Administrator to 
verify the accuracy of plaintiff’s reported data, show that (1) of 


1. Effective January 1, 1962, the Order regulating the handling of milk in the Washington, 
D. C., marketing area, previously designated as Order No. 2, was renumbered as Order No. 3 


(26 F.R. 12752). 
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all the milk received by plaintiff during those months, 83.59 and 
87.54 percent, respectively, was disposed of as Class I milk, and 
(2) 861,711 and 330,849 pounds, or 15.28 and 15.88 percent, 
respectively, of its milk for these months were disposed of as 
Class I milk to that portion of the Quantico Marine Base within 
the Order No. 3 marketing area. The Market Administrator 
then determined that plaintiff, as a “pool plant” handler under 
the Order, was obligated to the producer-settlement funds in the 
amount of $24,271.14 and the administrative assessment fund in 
the amount of $445.15, or a total of $24,716.29. During the 
pendency of the administrative proceedings protesting the valid- 
ity of the assessments, an action was instituted against the 
plaintiff herein by the United States of America, pursuant to 
7 U.S.C. § 608a(6), seeking a mandatory injunction commanding 
the plaintiff to fully comply with the provisions of Order No. 3 
and to forthwith pay its assessments to the producer-settlement 
and administrative assessment funds totaling $24,716.29. On 
September 8, 1962, summary judgment was entered in favor of 
the United States of America in said action. United States v. 
Yadkin Valley Dairy Cooperative, Inc., 209 F. Supp. 634 (M.D. 
N.C. 1962). The judgment was affirmed on appeal, United States 
v. Yadkin Valley Dairy Cooperative, Inc., 4 Cir., 315 F.2d 867 
(1963). The funds were paid under protest, and following the 
final decision of the Judicial Officer holding that the assessments 
were in accordance with law, this action was instituted seeking 


a refund of the assessments. 


A review proceeding under the Act contemplates a review of 
the correctness of the Order of the Hearing Examiner in law. 
It does not afford a de novo trial, and relief may be asked solely 
on the ground that the Order “is not in accordance with law.” 
7 U.S.C. § 608c(15) (B). “Obviously, such a review is based 
upon the record made and concluded in promulgation of the 
Order. No additional proof is permissible; the Order must stand 


or fall upon the proof and findings there.” United States v. Mills, 
A Cir., 315 F.2d 829, 836 (1963). “The power of the District 


Court in reviewing the decision of the Secretary, following his 
adjudicatory hearing, is not a de novo fact finding process. It is 
limited to a determination whether the rulings of the Secretary 
are in accordance with law and his findings are supported by 
substantial evidence. If they are, they may not be disturbed. 


Because there attaches to the determination of an administrative 
agency a presumption of the existence of facts justifying the 
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determination, the burden of proof falls on the party challenging 
the validity of the agency’s ruling.” Lewes Dairy, Inc. v. Free- 


man, 8 Cir., 401 F.2d 308 (1968); cert. denied —— U. S. —— 
(37 L.W. 3351). 


The decisions and orders appealed from are detailed and com- 
plete in their specific findings and conclusions, and it is not deem- 
ed that any useful purpose would be served by burdening this 
opinion with a restatement of such facts and conclusions. It is 
sufficient to state that the Court, after a careful review of the 
entire administrative proceedings, is of the view, and finds as a 
fact, that the facts found by the Judicial Officer are rational and 
supported by substantial evidence, and that the conclusions he 
reached are “in accordance with law.” 7 U.S.C. § 608¢(15) (B). 


Briefly stated, plaintiff’s principal contentions are that (1) 
the assessments were “in restraint of trade between the states 
and discriminatory against the citizens of Wilkes County and 
North Carolina in favor of the citizens of Virginia and the area” 
of Order No. 3, (2) neither the Secretary nor his Administrator 
had “the authority to regulate or to impose assessments on milk 
or any other product which is authorized under the Procurement 
Statute for the Armed Forces,” (3) milk delivered in trailer- 
load lots exclusively was not covered by Order No. 3, and (4) 
the assessments imposed unlawful trade barriers, and thus were 
invalid. 


Plaintiff places principal reliance upon Lehigh Valley Coop. 
v. United States, 370 U.S. 76 (1962), and Lewes Dairy, Ine. v. 
Freeman, 260 F. Supp. 921 (Dis.Del., 1966), in support of its 
various arguments. As is correctly pointed out in United States 
v. Yadkin Valley Dairy Cooperative, Inc., 209 F. Supp. 634 (M.D. 
N.C. 1962), affirmed 315 F.2d 867 (1963), “[t]he marketing 
agreement struck down in Lehigh” is “quite dissimilar from 
that involved in the instant case.” The Court of Appeals, in 
Lewes Dairy, Inc. v. Freeman, 3 Cir., 401 F.2d 308 (1968), cert. 
denied U.S. —— (37 L.W. 3351), reached the same conclu- 
sion. The decision of the district court in Lewes Dairy is, of 
course, no authority for plaintiff’s position, since that decision 


was reversed by the Court of Appeals. 





Without unduly prolonging a discussion of the law, the Court 
is of the opinion, and so finds, that all the arguments advanced 
by the plaintiff are effectively resolved against it, and in favor 
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of the Secretary, in decisions dealing with Orders similar in all 
material respects to Order No. 3, in United States v. Mills, 4 Cir., 
315 F.2d 828 (1963), in Lewes Dairy, Inc. v. Freeman, 3 Cir., 
401 F.2d 308 (1968), cert denied, U.S. —— (87 L.W. 3351), 
and in Mills v. Freeman, 294 F. Supp. 119 (Dis. Md. 1968). 
Numerous other cases supporting the Secretary, and distinguish- 
ing Lehigh, are discussed in these opinions. 





For the reasons stated, the plaintiff has failed to show that the 
decision of the Judicial Officer was not in accordance with law. 
It follows that the relief requested by the plaintiff must be 


denied, and that summary judgment should be entered in favor 
of the defendant. 


A Judgment will be entered accordingly. 
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Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on June 25, 1968 (27 


A.D. 722) continuing in effect to and including June 30, 1970, 
an order issued on June 24, 1966 (25 A.D. 824) as modified by an 
order issued on July 17, 1967 (26 A.D. 733), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


By a petition filed on January 30, 1969, the respondent re- 


quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. 
Notice of the petition and its contents was published in the Fed- 


eral Register on February 26, 1969 (34 F.R. 2617), and, although 


interested persons were afiorded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on January 30, 1969, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 
30, 1970, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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In re CURTIS DAVIS, FRED DAVIS, LEON DAVIS, and Moopy DAVIs, 
d/b/a PELAHATCHIE POULTRY COMPANY. P&S Docket No. 
3908. Decided April 3, 1969. 


Live poultry dealer or handler—Jurisdiction—In commerce—Discrimination 
—“Blackballing’”—Poultry producer association—Cease and desist— ) 
Reinstatement of grow-out contracts 


Respondents are ordered to cease and desist from refusing to deal with, or 
refusing to enter into or continue grow-out contracts with, any poultry 
producer or farmer because of his affiliation with a poultry producer 
association, and refusing or failing to reinstate any poultry producer 
or farmer whose grow-out contract was terminated or not renewed for ) 
reason of his past affiliation with any poultry producer association, 
based on findings that respondents are dealers and handlers in live 
poultry in commerce and therefore subject to the provisions of the act. 


Raymond W. Fullerton and Paul M. Donovan for complainant. 
Emile C. Ott and Frank A. Robertson, of the firm of C. Arthur Sullivan, 
Jackson, Miss., for respondents. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed by the Packers and Stockyards Administration. , 


The complaint charges that respondents are engaged in the 
business of acquiring ‘and selling live poultry in commerce and 
of processing, selling and shipping poultry and poultry products 
in commerce. The complaint also alleges that respondents are 
live poultry dealers or handlers within the meaning of the act, } 
that respondents purchased their broiler chickens through grow- 
out contracts with farmers and that respondents “black balled” | 
certain growers of chicks by refusing to give them contracts or 
to renew contracts because the growers were active members of 
an association of farmer-growers formed to advance the in- 
terests of the members. The complaint alleges that sections 202 ) 
(a) and 202 (b) of the act were thereby violated by respondents. 


Respondents filed a motion for a bill of particulars and for an 
extension of time for filing an answer to the complaint. After 
some procedural steps, the hearing examiner, John Curry, ordered 


ones 
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that the complaint be amended to specify the names of the 


producers who were allegedly cut off or “black balled” and the 
names of the associations in which the producers cut off were 
active. 


Respondents filed an answer to the complaint as amended. The 
answer admits that the producers named in the complaint as 
amended were cut off by them from grow-out contracts but 
denies that this was due to the producers’ participation in the 
affairs of the producer association, Mississippi Farm Bureau 
Marketing Association. Respondents’ answer also contains a 
general denial of any violation of the act. 


At the outset of the hearing upon the complaint and answer, 
respondents filed a motion to strike the complaint and the notice 
of hearing because respondents are not a “packer” and section 
203 of the act (7 U.S.C. 193) authorizes the Secretary to issue 
a complaint and conduct a hearing thereon only against “pack- 
ers”. The motion was denied by the hearing examiner. 


On March 6, 1968, after commencement of the oral hearing, 
respondents instituted a civil action in the United States District 
Court for the Southern District of Mississippi, Jackson Division, 
to enjoin the Secretary from proceeding to prosecute this ad- 
ministrative proceeding against them. Argument on respondents’ 
(plaintiffs’ in the civil action) motion for a temporary restraining 
order was heard by the court on said date, and the court denied 
respondents’ motion, principally on the grounds that respondents 
had failed to exhaust their administrative remedies, would not 
suffer any irreparable injury cognizable at law by virtue of their 
required participation in the administrative proceeding, and 
would not be deprived of court review if a final administrative 
order were issued against them since they would have a right 
of appeal to the Circuit Court of Appeals in such situation (See 
Tr. 78). 


An oral hearing was held March 6 through 8 and March 11 
and 18, 1968, at Jackson, Mississippi, before Hearing Examiner 
Curry. The complainant was represented by Raymond W. Fuller- 
ton, Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. 20250. Emile C. Ott and Frank 
A. Robertson of the firm of C. Arthur Sullivan, Attorneys at Law, 
512 East Pearl Street, Jackson, Mississippi 39205, represented 
the respondents. The transcript of the hearing consists of 432 
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pages. Ten witnesses appeared and testified on behalf of complain- 
ant and complainant offered 17 exhibits which were received 
in evidence. Respondents offered 4 exhibits in evidence while 
complainant was presenting its case-in-chief. One of the 4 ex- 
hibits of respondents was received. Respondents did not adduce 
any evidence to refute complainant’s case. 


The hearing examiner issued a recommended decision to the 
effect that respondents had violated the act as charged and he 
proposed a cease and desist order. Respondents filed exceptions 
thereto and oral argument was held before the Judicial Officer 
in Washington, D. C. on December 17, 1968. 


FINDINGS OF FACT 


1. Respondents Curtis Davis, Fred Davis, Leon Davis and 
Moody Davis are partners, doing business as Pelahatchie Poultry 
Company, with their principal office and place of business located 
at Pelahatchie, Mississippi. 


2. An “integrated” poultry operation is a business wherein a 
poultry company owns breeding flocks and hatcheries, hatches 
and procures live birds, ships such birds to growers who grow 
them to maturity, transports the mature birds to its processing 
plant, slaughters the mature birds, and processes, prepares, sells 
and ships poultry and poultry products to various purchasers. 
The growers grow the birds to market size for the poultry com- 
pany under grow-out contracts or agreements pursuant to which 
the poultry company supervises the growing activities and pro- 
vides the feed and medication for the birds. The growers furnish 
the labor, land, chicken houses, utilities, litter and equipment 
necessary to raise the birds to maturity (Tr. 35, 61). 


38. During the period January 1, 1966 through April 30, 1967, 
virtually all of the broiler growers in the State of Mississippi 
operated under grow-out contracts or agreements with persons 
who were conducting integrated poultry operations (Tr. 258, 
368). 


4. Respondents are now, and were at all times material herein, 
conducting an integrated poultry operation and entering into 
oral grow-out contracts or agreements with various broiler 
growers under which respondents provide such growers with day- 
old chicks and feed and medication for the birds, and the growers 
furnish the labor, land, brooder houses, utilities, litter and equip- 
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ment necessary to raise the birds to maturity for payments from 
respondents based on the terms of the grow-out contracts or 
agreements (Respondents’ Answer, CX 5A, 5B, 6A, 6B, 6C, 6D1, 
6D2, 6D3, 9; Tr. 41, 114, 119, 167, 209, 210, 256). 


5. Respondents acquired substantially all of the broilers they 
processed during such period from approximately 65 broiler 
growers operating under grow-out contracts or agreements, and 
respondents shipped poultry and poultry products from Pelahat- 
chie, Mississippi, the situs of their processing plant, to Arkansas 
and California (Respondents’ Answer; CX 9; Tr. 423). 


6. Respondents, in January, February, March, April and May, 
1967, purchased mature live broilers for the purpose of slaughter 
and ultimate sale of the poultry and poultry products (CX 10; 
Tr. 425). 


7. Respondents were at all times material herein engaged in 
the business of buying, acquiring and handling live poultry in 
commerce for purposes of slaughter and of processing, selling, 
and shipping poultry and poultry products in commerce (CX 9, 
10; Tr. 423, 425). 


8. On July 22, 1965, the Mississippi Farm Bureau Service 
Company, Inc., was incorporated (CX 3), one purpose of which 
was to provide information to interested parties pertaining to 
the problems facing broiler growers in the State of Mississippi 
(Tr. 56, 353). 


9. On December 21, 1966, the Mississippi Farm Bureau 
Marketing Association (AAL) was incorporated (CX 4), and had 
the powers to: 


1. Be an association through which producers of agricultural 
products may collectively market, handle, prepare for market 
and process the products which they produce; 


2. Provide marketing information and other contract ser- 
vices to producers of agricultural products; 


8. Represent producers of agricultural products in the 
marketing of such products; 


4, Bargain and sell, either as principal or as agent of its 
members, to processors, distributors, or handlers of agri- 
cultural products, the products of its members; 
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5. Render service to and for the mutual benefit of its mem- 
bers on a cooperative basis, and in furtherance of such pro- 


pose (a) operate in such a manner that the association shall 
not deal in the products of nonmembers to an amount greater 


in value than such as are handled by it for its members, and 
it shall not purchase supplies and equipment for nonmembers 


in an amount greater in value than such as are purchased 
for members, and (b) limit its business in products other 


than agricultural products to less than 15 percent of its total 
business ; 


6. Enter into any contracts or arrangements necessary or 
desirable to provide marketing services to its members, and 


7. In addition to the foregoing, have and exercise all rights 
and powers conferred upon associations by the provisions of 


said Agricultural Association Law, and laws amendatory 
thereof and supplemental thereto (CX 4). 


The primary purpose of Mississippi Farm Bureau Marketing 


Association (AAL) is to bargain collectively on behalf of broiler 
growers to secure better grow-out contracts or agreements with 
processors (Tr. 66, 67, 68, 69, 373, 374). 


10. Respondents expressed opposition to the aims and purposes 


of the aforementioned Mississippi Farm Bureau Service Com- 
pany, Inc., and the Mississippi Farm Bureau Marketing Associa- 
tion (AAL) (Tr. 41). 


11. Payments made by processors under grow-out contracts 
or agreements in Rankin County and the remainder of central 
Mississippi, the area in which respondents’ growers were located, 


were among the lowest in the Nation (Tr. 72, 78, 355, 356, 357). 


12. Growers operating under grow-out contracts or agreements 
with Pelahatchie Poultry Company have received less for their 
labor and the use of their facilities since 1960 than they received 


prior thereto (Tr. 265, 266). 


13. In Rankin County, Mississippi, the organizational activi- 
ties of the Mississippi Farm Bureau Service Company, Inc., and 
the Mississippi Farm Bureau Marketing Association (AAL) 
were substantially less successful than they were in other areas 
of Mississippi after March 1966, the approximate date that Pela- 
hatchie Poultry Company cut off Mr. Herbert Moore and Mr. 
Leonard Moore (Tr. 124-130, 185, 364, 365, 366, 367). Respond- 
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ents admit in their answer (Par. 4) that they “refused to enter 
and refrained from entering into further grow-out contracts 


or agreements with... Leonard J. Moore and Herbert W. Moore 
on or about” March 1966. 


14. Leonard J. Moore and Herbert W. Moore, each, have been 
growing chickens either on an open market arrangement or with 
processors under grow-out contracts or agreements for a period 
in excess of 25 years (Tr. 111, 166). 


15. Leonard J. Moore and Herbert W. Moore are brothers 
owning adjoining farms and who, although they operate inde- 
pendently, have very close connections and attempt to grow with 


the same processor, help each other with their chores and acquire 
new chicks at approximately the same time (Tr. 124, 125, 168, 


169, 170). 
16. In the spring of 1965, Leonard J. Moore and Herbert W. 


Moore went to see Curtis Davis, a respondent herein, and asked 
to become broiler growers with the Pelahatchie Poultry Com- 
pany. At that time the Moore brothers stated as a condition 
precedent to entering into a grow-out contract or agreement 
that such arrangement be of a permanent nature and Curtis 
Davis assured them that if they did an average job the arrange- 
ment would not be terminated after a short period or after the 
growing of a few batches of chicks (Tr. 117, 169). 


17. During the entire period in which Leonard J. Moore and 
Herbert W. Moore grew chickens with the Pelahatchie Poultry 


Company they demonstrated overall competency and were aver- 
age or better growers (Tr. 45, 123, 124; CX 5A, 5B, 6A, 6B, 7, 8). 


18. Leonard J. Moore and Merbert W. Moore never received 


a complaint as to their method of operation from the respondents 
or anyone connected with the respondents but, on the contrary, 
received compliments from the respondents and respondents’ 


personnel as to their efficiency and operations (Tr. 120, 121, 122, 
123, 124, 171). 


19. On a Friday in the latter part of March 1966, Herbert W. 
Moore went to the Pelahatchie Poultry Company for the purpose 
of receiving final settlement for chickens grown by him and 
picked up by said company just prior to said day. On that occa- 
sion, Herbert W. Moore talked with Curtis Davis regarding the 
delivery of his next batch of chicks. Herbert W. Moore expressed 
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a desire to wait until his brother Leonard was ready to receive 
chicks, since the two brothers attempted to parallel their grow- 
out operations. Curtis Davis responded that the proposed arrange- 
ment would accommodate Pelahatchie Poultry Company and as- 
sured Herbert W. Moore that both brothers would receive chicks. 
The Moore brothers prepared their facilities for the receipt of 
chicks. In this connection, Leonard J. Moore purchased wood 
shavings and scattered them in his poultry house so that it was 
ready to receive chicks (Tr. 122-125, 172-174). 


20. The following Thursday night, Leonard J. Moore and 
Herbert W. Moore attended an organizational meeting conducted 


by the Mississippi Farm Bureau Service Company, Inc., at the 
Homestead Community House. The purpose of such meeting was 


to outline the aims and objectives of and to solicit membership in 
the above-mentioned organization (Tr. 126-129, 174-179). 


21. Also present at the above-mentioned meeting was Kenneth 
Gray, a supervisory employee of the Pelahatchie Poultry Com- 
pany, who was known to and could recognize Leonard J. Moore 


and Herbert W. Moore (Tr. 128, 175, 176). 


22. During the course of the above-mentioned meeting, 
Leonard J. Moore expressed his approval of the aims and ob- 
jectives of the Mississippi Farm Bureau Service Company, Inc., 
and joined such organization in the presence of Kenneth Gray 
(Tr. 126, 127, 128, 174, 178). 


23. The day following the above-mentioned meeting, the Moore 
brothers went to the Pelahatchie Poultry Company for the pur- 
pose of having Leonard receive final settlement for chickens 
grown by him and to make arrangements for the delivery of new 
batches of chicks to both Leonard J. and Herbert W. Moore. At 
that time Curtis Davis, who had a week earlier assured Herbert 
that both he and his brother Leonard would be receiving chicks, 
told Leonard J. Moore and Herbert W. Moore that the Pelahat- 
chie Poultry Company was no longer to do business with them 


(Tr. 129, 180, 178, 174). 
24. Neither Leonard J. Moore nor Herbert W. Moore have 


ever been cut off by any other processor for any reason prior to 
the March 1966 cut-off by Pelahatchie Poultry Company (Tr. 


132, 192). 


25. Mr. A. G. James, a vocational agriculture teacher at Puck- 
ett Attendance Center, a high school in Puckett, Mississippi, has 
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been employed in that capacity for approximately 23 years. In 
the course of his academic training, Mr. James had several 
courses in poultry growing and related fields and presently 
teaches courses in poultry growing (Tr. 206-208). 


26. Since February 1959, A. G. James has owned farms on 
which he grew or supervised the growing of broilers under 
grow-out contracts or agreements with processors. In the early 
part of 1965, Mr. James began growing chickens for the Pela- 
hatchie Poultry Company under a grow-out contract or agree- 
ment typical of the integrated poultry operation conducted by 
respondents (CX 5A, 5B, 6C; Tr. 209, 210). 


27. From January 1965 to January 1967, A. G. James grew 
chickens for the Pelahatchie Poultry Company. During said 
period he received two complaints regarding his facilities from 
a supervisor connected with the Pelahatchie Poultry Company, 
but he never received a complaint regarding the quality of 
chickens he produced or his production efficiency (Tr. 211, 214, 
220). Both of the above-mentioned complaints regarding his 
facilities were promptly and properly corrected by him (Tr. 212, 
214). 


28. A. G. James demonstrated overall competency and was an 
average or better grower while he grew broilers for the Pela- 


hatchie Poultry Company (Tr. 45; CX 5A, 5B, 6C, 7, 8). 


29. In March 1966, two organizational meetings of the Mis- 
sissippi Farm Bureau Service Company, Inc., were held at the 


Puckett Attendance Center, the school at which Mr. James taught 
(Tr. 216-218). 


30. Mr. James was responsible for the above-mentioned meet- 
ings, personally invited several growers to attend and joined the 
organization at the second meeting, held March 22, 1966 (Tr. 
216-218). 


31. The above-mentioned meetings were held in a public man- 
ner and no effort was made to keep the names of those in atten- 
dance confidential (Tr. 219, 220). 


82. In October 1966, A. G. James was informed that Pela- 
hatchie Poultry Company was no longer going to do business 
with him. However, he persuaded respondents to permit him to 
grow one additional batch of chickens. Mr. James grew chickens 
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for Pelahatchie Poultry Company until January 1967 (Tr. 215; 
CX 6C). 


33. At the time Mr. James began doing business with Pelahat- 
chie Poultry Company there was no indication by any person 


connected with said company that the business relationship would 
be anything less than permanent providing James did an effective 
job (Tr. 229). 

34. A. G. James had never been cut off by any other processor 
for any reason before the January 1967 cut-off by Pelahatchie 
Poultry Company (Tr. 209-210). 


35. Norris Moore, a resident of Pelahatchie, Mississippi, is 
now, and has been since 1947, a poultry farmer (Tr. 252). 


86. In 1960 Norris Moore began growing chickens for the 


Pelahatchie Poultry Company under a grow-out contract or agree- 
ment typical of the integrated poultry operation conducted by 
respondents (Tr. 256-261). 


37. Norris Moore was the largest single grower for the Pela- 


hatchie Poultry Company at the time he was cut off. His facilities 
had a capacity for growing 100,000 chickens simultaneously (CX 
5A, 5B, 7, 8; Tr. 253, 288, 289). 


38. During the seven years that Norris Moore operated under 
grow-out contracts or agreements with the Pelahatchie Poultry 


Company, he demonstrated overall competency and was an aver- 
age or better grower (CX 5A, 5B, 6D1, 6D2, 6D3, 7, 8; Tr. 45, 
280, 281, 282). 


89. In January 1967 a picture of Mr. Norris Moore as a mem- 
ber of the Executive Committee of the State Broiler Growers 
appeared on the front page of the Mississippi Farm Bureau News. 
The caption to the picture listed and identified ‘“‘“Norris Moore” 


as a member of said committee and stated that the “executive 
committee members . . . developed plans for the Mississippi 


Farm Bureau Broiler Growers Marketing Service for 1967” 
(CX 2; Tr. 278, 279). Norris Moore first joined the Mississippi 
Farm Bureau Service Company, Inc., in 1966 (Tr. 270). 


40. The Mississippi Farm Bureau News was circulated by 


mail to each member of the Mississippi Farm Bureau (not to be 
confused with Mississippi Farm Bureau Service Company, Inc., 
or Mississippi Farm Bureau Marketing Association (AAL)), and 
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had a total circulation in excess of 60,000 in January 1967 (CX 
2, 2A, 2B; Tr. 279, 369, 390-394). 


41. In the nomal course of business 42 of the 65 growers under 
grow-out contracts or agreements with the Pelahatchie Poultry 
Company in January 1967 would have received the January 


edition of the Mississippi Farm Bureau News (Tr. 370). The said 


edition was mailed to subscribers January 27, 1967 (CX 2A; Tr. 
391, 392). 


42, Clark Massey, an employee of the Pelahatchie Poultry 


Company, was in January 1967 a member of the Mississippi 
Farm Bureau and would in the normal course of business have 
received the January edition of the Mississippi Farm Bureau 


News (Tr. 94, 108, 109, 370). 


48. On April 12, 1967, Norris Moore was informed by one of 


respondents’ supervisory employees and later that day by Leon 
Davis, one of the respondents, that Pelahatchie Poultry Company 


was cutting off Norris Moore’s supply of chicks (Tr. 282-286). 
44, Leon Davis told Norris Moore that he was being cut off 


because he had too many feed bins in his houses. Mr. Moore 
replied that he would make any improvements in his facilities 


that the respondents requested him to make. This offer was not 


accepted by the respondents (Tr. 286, 287, 290, 291, 303). 


CONCLUSIONS 
I 


Respondents contend that for several reasons the Secretary has 


no jurisdiction over them or the activities alleged in the com- 
plaint to constitute violations of the act. Respondents claim that 
they are not a live poultry dealer or handler within the meaning 


of the act, that the transactions complained of did not occur “in 


commerce”, that the Secretary has authority under section 203 


of the act to issue a complaint, conduct a hearing, etc., and enter 
an order only against a “packer” and that respondents are not 
a “packer” under the act. 


Respondents are a handler of and a dealer in live poultry. The 


word “handler” is not defined in the act but it is, and was in- 
tended to be, a word of broad coverage. The fact that respond- 
ents technically may have title to the chicks during the grow-out 
period does not in our opinion exempt respondents from being 
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a handler. See, e.g., Acme Breweries, Inc. v. Brannan, 109 F. 
Supp. 116 (N.D.Calif. 1952) (affirming 9 A.D. 1418 (1950)) in 
which the use of hops by a brewer that were grown by the 
brewer was held to be “handling” of the hops. And of course 
Finding of Fact 6 shows that respondents meet the definition of 
“dealer” in live poultry. 


We conclude too that respondents are handlers and dealers of 
live poultry in commerce and that the transactions complained of 


took place in commerce. 


The legislative intent of the act was to confer the full sweep 
of the commerce clause in Article I of the Constitution. H. Rept. 
324, 67 Congress, Ist Sess., 13; In re Swift & Co., 21 A.D. 332, 
343 (1962), aff'd Swift & Company v. United States, 317 F.2d 


53 (7th Cir. 1963). 


In the light of such cases as Stafford v. Wallace, 258 U.S. 495 
(1922), Local 167 v. United States, 291 U.S. 293 (1934), United 
States v. Darby, 312 U.S. 100 (1941), and Wickard v. Filburn, 
817 U.S. 111 (1942) we conclude that the transactions complained 
of here are covered by section 202 of the act. 


In two cases involving poultry grow-out operations in Arkansas 
similar to those of respondents here it has been held that the 
interstate commerce requirements of the act were met. United 
States v. Tyson’s Poultry Co., 216 F. Supp. 53, 60 (W.D. Ar- 
kansas 1963) ; United States v. Marshall Durbin & Co. of Haley- 
ville, Inc., 363 F.2d 1 (5th Cir. 1966). 


Respondents raise other issues of a jurisdictional nature in- 
cluding a contention that section 203 of the act authorizes an ad- 
ministrative proceeding only against a “packer’’. These issues 
were ruled upon in Jn re Arkansas Valley Industries, Inc., 27 A.D. 
84 (1968) (appeal pending in the United States Circuit Court 
of Appeals for the Eighth Circuit) and for the reasons given 
there are decided against respondents. 


II 


Respondents urge that the evidence is insufficient to permit 
the inference or conclusion that Leonard Moore, Herbert Moore, 
A. G. James and Norris Moore were cut off because of their par- 
ticipation in the activities of Mississippi Farm Bureau Service 
Company. 
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Leonard Moore and Herbert Moore were told by Curtis Davis 
the day after an organizational meeting of the Service Company, 
at which Leonard Moore ' became a member, that the Pelahatchie 
Poultry Company would no longer do business with them. Only 
about a week before that incident Curtis Davis assured both 
brothers that they would be receiving chicks at their convenience. 
The Moore brothers had been raising broilers for many years, 
were efficient producers and had never been cut off by any pro- 
cessor. They were told that they were victims of reduced produc- 
tion but respondents cut off no other grower until January 1967, 
10 months later, when A. G. James was cut off. 


Norris Moore, Pelahatchie’s largest single grower, had been 
growing continuously for Pelahatchie for seven years when he 
was cut off. He was told that he had too many feed bins in his 
broiler houses and that this led to a lack of efficiency when de- 
livering feed to his farms. Moore agreed to make any changes 
requested rather than be cut off but respondents refused to 
accept his offer. 


A. G. James had never been cut off by any other processor and 
he was an average or better grower. He is a vocational agri- 
culture teacher in a high school, has had professional training 
in poultry growing and teaches courses in poultry growing. But 
he was active in the organization of Mississippi Farm Bureau 
Service Company, Inc., and arranged for two organizational 
meetings at the Puckett Attendance Center, the school at which 
he taught. 


The record shows that poultry processors were opposed to the 
formation of an association of producers to further their interests 
and many producers did not join because they were afraid they 
would be cut off by the processors (Tr. 55-56, 58, 59, 272, 273, 
361). As described in the Findings of Fact, respondents were 
in a position to know that the Moore brothers, A. G. James and 
Norris Moore were active participants in the work of organizing 
the producers. No producers were cut off who were not members 
of the Service Company (except Herbert Moore) and the par- 
ticular producers who were cut off happened to be fairly promi- 
nent, ¢.g., James, a vocational agriculture teacher, and Norris 
Moore, respondents’ largest single grower. No reason appears 


1. Leonard’s brother Herbert did not join. Leonard and Herbert, however, produced in the 
same area, sought to parallel their operations by getting chicks at the same time, etc., and 
any cutting off of Leonard without doing so to Herbert would expose the reason for cutting 
off Leonard. 
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from the record as to why they were let go by respondents except 
their activity in furthering the interests of producers. The Ser- 
vice Company and its successor had little success in recruiting 
members in respondents’ production area. 


In the absence of any testimonial evidence from respondents 
or witnesses for respondents as to respondents’ motivation in 
cutting off the Moore brothers, A. G. James and Norris Moore, 
we do not have a conflict in testimony but a question as to 
whether inference of discrimination against the cut off producers 
because of their activities in connection with organization of 
producers can reasonably be drawn from complainant’s evidence. 
We think it can and so conclude. 


The farmers had a right to associate together and further 
their mutual interests, In re Arkansas Valley Industries, et al., 
27 A.D. 84 (1968), and the respondents violated section 202 
(a) and (b) of the act when they discriminated against the 
Moore brothers, A. G. James and Norris Moore by cutting them 
off from grow-out contracts because of their participation in 
producer organization activities. 


III 


We have discussed the major issues herein. Respondents have 
raised other issues but we rule against respondents on these issues 
for the reasons given in the hearing examiner’s recommended 
decision. 


All objections, exceptions, etc., inconsistent with this decision 
are denied or overruled. 


ORDER 


Respondents, individually and as partners with each other 
or with other persons, shall cease and desist from: 


(1) Refusing to deal with, or refusing to enter into or con- 
tinue grow-out contracts or agreements with, any poultry pro- 
ducer or farmer because of his affiliation or connection with, or 
his membership, activities, or interest in, any association or 
organization formed to further the mutual interests of poultry 
producers or farmers; and 


(2) Refusing or failing to reinstate, upon the basis of current 
terms, any poultry producer or farmer whose grow-out contract 
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or agreement was terminated or not renewed for reason, in whole 
or in part, of his past affiliation or connection with, or his mem- 
bership, activities, or interest in, any association or organization 
formed to further the mutual interests of poultry producers or 
farmers, where such poultry producer or farmer requests rein- 
statement within 60 days after the date of this order. 


(No. 12,404) 


In re PAUL TAYLOR, d/b/a CHILDRESS LIVESTOCK AUCTION. P&S 
Docket No. 4118. Decided April 3, 1969. 


Shippers’ proceeds account—Improper maintenance— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from making improper use of, 
and failing to maintain properly, his account for shippers’ proceeds. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 22, 1969, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


On March 14, 1969, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 419 





FINDINGS OF FACT 


1. (a) Paul Taylor, d/b/a Childress Livestock Auction, here- 
inafter referred to as the respondent, is an individual whose 
principal place of business is located at Childress, Texas 79201. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Childress Livestock Auction, stockyard, Childress, Texas, 
a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent, during the month of September, 1968, 
failed to maintain and use properly his custodial account for 
shippers’ proceeds, thereby endangering the faithful and prompt 
accounting for and payment of the portions thereof due the 
owners or consignors of livestock. 


(b) As of September 18, 1968, respondent had outstanding 
checks drawn on his custodial account in the amount of $19,062.28, 
and had to offset such checks, cash in said bank account in the 


amount of $7,457.99, no deposits in transit and no current pro- 


ceeds receivable, resulting in a deficiency of $11,604.29 in funds 
available to pay shippers’ proceeds. 


(c) As of September 26, 1968, respondent had outstanding 


checks drawn on his custodial account in the amount of 
$12,035.01, and had to offset such checks, cash in said bank ac- 


count in the amount of $1,583.08, no deposits in transit and no 
current proceeds receivable, resulting in a deficiency of $10,451.93 


in funds available to pay shippers’ proceeds, 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) making such use 
of shippers’ proceeds in his possession or control as will in any 
manner endanger or impair the faithful and prompt accounting 
therefor and payment of the portions thereof due to the person 
or persons entitled thereto; and (2) failing to maintain his 
“Custodial Account for Shippers’ Proceeds” in conformity with 
the provisions of section 201.42 of the regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,405) 


NEIL BEYER v. VANCE K. WILLARD, d/b/a LA PORTE CITY FEEDER 
PIG SALES. P&S Docket No. 3968. JOHN BOUSEMA v. VANCE 
K. WILLARD, d/b/a LA PORTE CITY FEEDER PIG SALES. P&S 
Docket No. 3969. Decided April 7, 1969. 


Death of livestock—Extent of damages—Default order 


Where respondent defaulted in the filing of an answer, reparation is awarded 
complainants against respondent for respondent’s failure to deliver ani- 
mals in accordance with contract specifications. However, the remaining 
damages claimed by complainants, including an amount for “inconven- 


ience,” have not been established with enough specificity to be deemed 
consequential or allowable. 


Complainants pro se. 
Noel Portnoy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


These are reparation proceedings under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In complaints filed on February 16, 1967, 
and amended complaints, dated January 3, 1968 and December 
22, 1967 respectively, complainants allege that they agreed to 
purchase pigs from respondent to be delivered to their respective 
farms in Sanborn, Iowa, that the pigs which they purchased 
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were delivered to them from Missouri, and that when said pigs 
were delivered they were not “healthy”, that some died, that 
respondent agreed to pay for the dead animals and veterinarian 
bills incurred, and that only the veterinarian bills were paid by 
respondent. 


A copy of each complaint and each investigation report, pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in these proceedings pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served upon 
respondent on January 18, 1968. The amended complaints were 
served upon respondent on October 23, 1968. A copy of the 
applicable investigation report was served upon complainant 


Beyer on January 18, 1968 and upon complainant Bousema on 
the same date. 


Respondent failed to file any answers, notwithstanding the 
fact that at the time of service of the original complaints he was 
notified in writing that under the rules of practice (9 CFR 
202.41(c)), a failure to file answers is deemed an admission of 
the facts alleged in the complaints. Accordingly, the issuance 
of an order against respondent without further procedure is 
appropriate pursuant to section 202.41(d) of the rules of practice 
(9 CFR 202.41(d)). 


Respondent, Vance K. Willard, is an individual who at all 
times material herein was engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account, 


doing business as La Porte City Feeder Pig Sales, La Porte, Iowa. 


The complaints and amended complaints were timely filed and 
the facts alleged therein are hereby adopted as findings of fact 
of this order and constitute violations of the Act by respondent 
on the basis of which reparation may be awarded. Nettz v. John- 
son, 27 A.D. 457 (1968). The only remaining issue is whether 
the complainants are entitled to all the damages claimed, the 
burden of establishing damages being upon the complainants. 
Joe Altsheler v. Heber, 23 A.D. 1507 (1964). 


Complainant Beyer claims $1,031.34 for the 58 head that died 
of 129 delivered by respondent and complainant Bousema claims 
$533.40 for the 30 head that died of 180 delivered by respondent. 
These damages certainly are consequential of respondent’s failure 
to deliver pigs of contract specifications. However, the remain- 
ing damages claimed by the complainants, including an amount 
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for “inconvenience,” have not been established with enough 
specificity to be deemed consequential or allowable. 


On the basis of the foregoing, it is hereby ordered that within 
30 days from the date of this Decision and Order respondent 


shall pay complainant Neil Beyer the sum of $1,031.34 and com- 
plainant John Bousema the sum of $533.40, with interest thereon 


at the rate of 6% per annum from March 1, 1967, until paid. 
Copies hereof shall be served upon the parties. 


(No. 12,406) 


PETE GRISCHOTT v. VANCE K. WILLARD, d/b/a LA PORTE CITY 
FEEDER PIG SALES, and WAYNE OPERMAN. P&S Docket No. 
8865. Decided April 7, 1969. 


Rejection—With reasonable cause 


Where complainant shipped cattle that were not as represented, buyer’s re- 
jection was with reasonable cause and buyer liable to complainant only 
for amount realized on resale. Where there is no evidence that com- 
plainant looked to alleged agent of buyer for payment, complaint against 
alleged agent is dismissed. 


Complainant pro se. 
Robert J. Pattee, Independence, Iowa, for respondent Vance K. Willard. 
Noel Portnoy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the Act. In a complaint filed on October 5, 1966, 
and amended on October 11, 1966, it is alleged that Wayne Oper- 
man, acting as Vance Willard’s agent, purchased 40 “heiferettes” 
for a total purchase price of $6,475.00, and that there is still 
owing a balance of $1,131.49. 


Copies of the complaint as amended and the investigation 
report, prepared by the Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration of this Department, and filed in this proceeding 
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pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent Willard on March 11, 
1967, and upon respondent Operman on May 3, 1967. A copy of 


the investigation report was served upon complainant on March 
15, 1967. 


Respondent Willard filed an answer in which he denied that 
Operman was his agent, and alleged that complainant misrep- 
resented the cattle in that a majority of them were too old to be 


“heiferettes”, making them unfit as feeders. Respondent Oper- 
man failed to file an answer. 


Inasmuch as none of the parties requested an oral hearing, 
the proceeding was handled under the “shortened procedure” 
provided by the rules of practice (9 CFR 202.53, 202.17). None 


of the parties filed any “evidence” under this procedure and the 
matter will thus be decided on the basis of the record which in- 


cludes the investigation report. 


FINDINGS OF FACT 
1. Complainant, Pete Grischott, Crows Landing, California, is 
an individual, who at all times material herein was engaged in 
the business of a dealer, registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for his own account. 


2. Respondent Vance K. Willard, d/b/a La Porte City Feeder 
Pig Sales, La Porte, Iowa, was at all times material herein en- 


gaged in the business of a dealer, registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for his 
own account. 


8. Respondent Wayne Operman, is an individual residing at 
La Porte City, Iowa. 

4. Respondent Operman, while vacationing in California in 
June of 1966, “spotted” some livestock at complainant’s farm and 
called respondent Willard. Operman was not authorized to buy 
any livestock for Willard. 

5. On June 30, 1966, complainant called Willard and offered 
to sell 40 heifers to Willard at $18.50 cwt. It is unknown whether 
these were the animals “spotted” by Operman. 

6. After Willard agreed to buy the heifers or heiferettes, the 
livestock was trucked from California to Iowa. Complainant drew 
a draft on respondent’s account in the amount of $6,475.00 for 
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the 40 head. The draft was presented for payment to the bank 
upon which it was drawn on July 7, 1966 and on July 14, 1966, 


complainant was informed by his bank that payment had been 
refused. 


7. Respondent Willard resold the animals at auction (Sumner 
Livestock Auction, Sumner, Iowa). The net proceeds from the 
sale, $5,343.51, was paid to complainant by Willard. 


8. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


Respondent Operman failed to file an answer and is deemed 
to have admitted the facts alleged in the complaint (9 CFR 
202.41(e)). However, it is only alleged in the complaint that 
Operman was an agent for a disclosed principal and under these 
circumstances, where there is no evidence that complainant 
looked to the agent for payment, Operman cannot be held liable 
for nonpayment by his principal. Jowa County v. Schwartz, 23 
A.D. 813 (1964). Accordingly, the complaint against him should 
be dismissed. 


Respondent Willard’s liability is next in issue. The failure 
to pay the full purchase price for livestock purchased in com- 
merce is a violation of the Act unless such failure is justified. 
Altscheler v. Heber, 23 A.D. 1507 (1964). Respondent Willard 
has the burden of proving such justification. U. B. Livestock Co. 
v. Clark, 25 A.D. 595 (1966). Willard claims that he ordered 
heifers or heiferettes and that most of the animals shipped were 
cows. Before selling the animals at auction, Willard informed 
complainant that the animals were not as represented and would 
have to be sold at auction for complainant’s account. 


We believe the record sustains respondent Willard’s conten- 


tions. On the basis of the record, we must conclude that the 


cattle were not as represented, that they were rejected and that 
a clear notice of rejection was given within a reasonable time 
after the cattle were received. 


The resale of the livestock, apparently done with complainant’s 


knowledge and consent, was done in a commercially reasonable 
manner, and would represent the market value of the livestock 
at the time of rejection. See Nettz v. Johnson, 27 A.D. 457 


(1968). 
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ORDER 


Accordingly, the complaint in this matter should be and is 
hereby dismissed. 


(No. 12,407) 


SOUTHWEST CATTLE COMPANY v. JAMES R. BETTS. P&S Docket 
No. 3986. Decided April 7, 1969. 


Purchase on order—Misrepresentation not established—Acceptance 


Where respondent accepted and resold livestock purchased by complainant on 
order for respondent, and respondent failed to establish that the cattle 
did not meet agreed specifications, respondent is liable to complainant 
for unpaid balance of cost of cattle, expenses and commission. 


Complainant and respondent pro se. 
Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “‘Act’’. In a formal Complaint filed on January 
11, 1968, complainant seeks reparation in the amount of 
$1,081.85, alleging that it filled an order from respondent by 
purchasing a load of 122 calves at an auction cost of $9,725.98, 
to which was added $98.40 for commission, $63.28 for feed, 
$61.00 for vaccinations and $137.74 for trucking; that complain- 
ant’s draft for the total of $10,086.40 was refused twice, and 
that two checks were received by complainant totaling $9,004.55. 


Copies of the Complaint and the Investigative Report, pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the Rules 
of Practice (9 CFR § 202.40), were served upon the respondent 
on February 3, 1968. A copy of the Investigative Report was 
served upon the complainant on January 31, 1968. 


On February 21, 1968, respondent filed an answer in which he 
denied that he had initiated the transaction by placing an order 
but that complainant had called him, and further alleging that 
complainant had misrepresented the weight, quality, costs and 
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general health of the cattle and that the financial loss on the 
transaction was the result of the misrepresentations. 


Complainant requested an oral hearing which was held at 
Oberlin, Kansas on July 18, 1968. Michael T. Murphy, Office of 
the General Counsel, United States Department of Agriculture, 
was Presiding Officer. 


The complainant was represented by Ed Glover, an agent and 
partner. The respondent appeared pro se. Testimony was taken 
from two witnesses, Ed Glover and James R. Betts. One exhibit 
was introduced into evidence. Neither party filed proposed Find- 
ings of Fact, Conclusions and Order. 


FINDINGS OF FACT 


1. Complainant, Southwest Cattle Company in Pine Bluff, 
Arkansas, is owned and operated by James Glover, who was at 
all times material herein engaged in the business of a market 
agency and dealer. James Glover is registered with the Secretary 
of Agriculture to buy livestock on a commission basis and to buy 
and sell livestock in commerce under the name Southwest Cattle 
Company. 


2. Respondent, James R. Betts, Oberlin, Kansas, was at all 
times material herein, engaged in the business of a livestock 
dealer. Mr. Betts is president of Western States Livestock Market- 
ing Company, a corporation engaged in the business of a market 
agency and dealer, registered with the Secretary to buy live- 
stock in commerce on a commission basis and to buy and sell 
livestock in commerce for its own account. 


3. On November 9, 1967, by telephone, complainant solicited 
an order from respondent by stating that market prices in the 
Pine Bluff, Arkansas area were depressed. Respondent ordered 
a load of heifer and steer calves, specifying that the heifer 
calves should cost no more than $22.25 per cwt., at an average 
weight of no more than 300 pounds and that the steer calves 
should cost no more than $26.75 per cwt., at an average weight 
of no more than 325 pounds. Complainant purchased 122 calves 
to fill the order. 


4. On the morning of November 10, 1967, the complainant 
advised the respondent by phone that the load was ready and 
gave the respondent the total auction cost. Complainant’s agent, 
Ed Glover, and respondent agreed that the weight and price of 
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each animal would be given to the respondent as soon as it 
became available. On the afternoon of November 10, 1967, the 
complainant called respondent’s home and gave the weights and 
costs to respondent’s wife. 


5. In the early morning hours of November 11, 1967, the re- 
spondent’s truck arrived in Pine Bluff, Arkansas and the 122 
calves were loaded onto the truck. During the night of November 
11, 1967, the respondent’s driver called the respondent and ad- 
vised him that the health of the calves appeared to be poor. The 
respondent directed delivery of the calves to the Republican 
Valley Livestock Auction, Inc., Franklin, Nebraska, and on 
November 13, 1967, personally inspected the cattle and sold all 
but one head on that day. 


6. The following day, the respondent notified the complainant 
that the calves had lost money. On the same day, November 14, 
1967, complainant prepared and forwarded to the respondent’s 
bank, a customer’s draft in the amount of $10,086.40. The draft 
was refused. Subsequently, the sales receipts of the calves, in 
the total amount of $9,004.55, was paid to the complainant. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 
Complainant filed a timely complaint concerning the dishonor 
of its $10,086.40 customer’s draft and the subsequent reduction 
of the amount owing, leaving a balance of $1,081.85. Failure to 
reimburse an agent for the full amount of the purchase price 
plus costs of livestock purchased on order constitutes an unjust 


practice, in violation of the Act, on which basis reparation may 
be awarded. Interstate Livestock v. Voytus, 27 A.D. 54, 57 (1968). 
9 CFR 201.43(c) All of the complainant’s evidence indicates that 
a certain type and number of cattle were purchased by the com- 
plainant for respondent’s account. Respondent does not deny 
that he requested complainant to purchase calves for him, nor 
does the respondent contest that if complainant, as a commission 
agent, purchased the proper cattle it would be entitled to the 
full $10,086.40. Respondent’s defenses are that the cattle were 
not satisfactory to him, were not in accordance with his oral 
request to complainant, and were deliberately misrepresented 
by the complainant. Respondent admits that by his direction the 
cattle were picked up by his truck in Pine Bluff, Arkansas, taken 
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to Franklin, Nebraska, and sold through the auction before the 
complainant was notified that the cattle were not in accordance 
with his order. Such exercise of dominion and control over the 
animals constituted an acceptance by the respondent of the ship- 
ment of calves, even assuming that the condition of the cattle 
required prompt disposal. U. B. Livestock v. Clark, 25 A.D. 595 
(1966); Morris Hertz v. Port City, 26 A.D. 37, 26 A.D. 380 
(1967). In fact, there is no evidence in the record to substantiate 
respondent’s statement of the condition of the cattle. The burden 
of establishing that the cattle did not meet the agreed specifica- 
tions was on the respondent. Villines v. Moberg, 24 A.D. 64, 68 
(1965). This burden was not met. Nor is there any evidence of 
misrepresentations by complainant. The burden of establishing 
such misrepresentation was on the respondent. Pack et al. v. 
Rouse, 24 A.D. 587 (1965). 

Complainant, as a commission agent, is entitled to recover 
from respondent the auction cost of the cattle, plus feed expenses, 
vaccination costs, trucking expenses and the agent’s commission 


at the rate of 25¢ per cwt. Complainant has received $9,004.55 
and is entitled to the balance of $1,081.85. 


ORDER 


Within thirty days from the date of this Order, respondent, 
James R. Betts, shall pay to complainant, as reparation, the sum 
of $1,081.85 with interest thereon at the rate of six per cent per 
annum from December 1, 1967. 


Copies hereof shall be served upon the parties. 


(No. 12,408) 


In re RONALD HARVILL, d/b/a LucKy M LIVESTOCK Co. P&S 
Docket No. 4051. Decided April 8, 1969. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 


Ronald M. Gaswirth for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
(7 U.S.C. 181 et seq.) respondent, a livestock dealer, failed to 
file an answer to the complaint charging respondent with failing 
to pay, when due, for livestock purchased. The hearing examiner, 
accordingly, issued a recommended decision and proposed order 
to the effect that respondent had violated the act as charged and 
that a cease and desist order should be entered. Respondent did 
not file exceptions to the recommended dcision and proposed 
order. 


The “Findings of Fact” and “Conclusions” in the hearing 
examiner’s recommended decision are adopted as if set forth 
herein as is the hearing examiner’s “Order”. The order shall 
become effective on the sixth day after service of a copy upon 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


FINDINGS OF FACT 


1. Ronald Harvill, d/b/a Lucky M Livestock Co., hereinafter 
referred to as the respondent, is an individual whose address is: 
P. O. Box 595, Mango, Florida. Respondent, at all times material 
herein, was engaged in the business of buying and selling live- 
stock in commerce for his own account as a dealer within the 
meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Dateof Dateof No.of Amountof Amount of Purchased 

Purchase Check Head Check Purchase From 

3-15-68 3-15-68 76 *$10,000.00 $18,802.50 New Albany Stockyards 
New Albany, Miss. 

3-28-68 3-29-68 25 8,295.00 8,025.00 Carl Sappington 
Pontotac, Miss. 

4- 6-68 4- 6-68 24 7,030.00 6,780.00 Carl Sappington 
Pontotac, Miss. 

* Partial payment. 
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3. Respondent, in connection with his operation as a dealer, 
on or about the dates and in the transactions set forth in Finding 
2, purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint and 
such allegations have been adopted as the Findings of Fact herein 
(9 CFR 202.9(c)). 


The issuance of checks or drafts in payment for livestock 
purchased in commerce without having sufficient funds on de- 
posit to pay such checks or drafts, and failure to make full pay- 
ment when due for such livestock, constitute unfair and decep- 
tive practices in violation of section 312(a) of the Act (7 U.S.C. 
213(a)), as charged. In re Neil Harlan, d/b/a Feeder Pig Market- 
ing Association, 25 A.D. 592 (1966); In re Victor Koenig, 24 
A.D. 1213 (1965); In re Midwest Livestock Commission Com- 
pany, 23 A.D. 816 (1964). The failure to pay for livestock when 
payment is due also violates section 201.43(b) of the regulations 
(9 CFR 201.43 (b)), as charged. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit to pay such 
checks or drafts; and (2) failing to pay, when due, the full pur- 
chase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 12,409) 


In re TOM DONALDSON. P&S Docket No. 4109. Decided April 9, 
1969. 
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Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. Failure to report a change in 
livestock operations within 10 days of such change is not a violation of 
section 312 (a) of the act and a cease and desist order with respect 
thereto may not issue. 


Jerome S. Ducrest for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint 
charging violation of the act and regulations. Hearing Examiner 
Herbert L. Perlman accordingly issued a recommended decision 
and a proposed order to the effect that respondent cease and de- 
sist from engaging in business in commerce under the act in any 
capacity for which bonding is required without complying with 
the bonding requirements under the act and regulations 


No exceptions were filed to the recommended decision and pro- 
posed order. Said recommended decision and proposed order are 
adopted as the final decision and order herein and the order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 6, 1969, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered with 
the Secretary under the act as a dealer to buy livestock for 
slaughter purposes only and is charged with engaging in the 
business of buying and selling livestock in commerce for his own 
account without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder. The complaint further alleges that respondent failed 
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to report to the Administrator a change in the nature of his live- 
stock operations within 10 days of such change in violation, in 
effect, of section 312(a) of the act (7 U.S.C. 213(a)) and section 
201.13 of the regulations issued thereunder (9 CFR 201.13). A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent January 9, 1969. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. On February 6, 1969, com- 
plainant recommended, in effect, that respondent be found to have 
violated the act and the regulations issued thereunder as charged 
and be ordered to cease and desist from such violations. The 
matter was referred to Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Tom Donaldson, is an individual whose ad- 
dress is Rt. 1, Waukomis, Oklahoma. At all times material here- 
in, respondent was engaged in the business of buying and selling 
livestock in commerce for his own account and registered with 
the Secretary under the act as a dealer to buy livestock for 
slaughter purposes. 


2. On April 23, 1968, respondent was notified of the bonding 
requirements of the act and the regulations issued thereunder. 
Notwithstanding such notice, respondent continued to engage in 
the business of a dealer, buying and selling livestock for his own 
account, in commerce, without filing and maintaining a reasonable 
bond or its equivalent. 


3. Although registered with the Secretary under the act as 
a dealer buying livestock for slaughter purposes for the Turvey 
Packing Company, Blackwell, Oklahoma, his employer at the 
time respondent applied for registration, respondent, during the 
year 1968, has been buying and selling livestock for his own ac- 
count in commerce as described in Finding of Fact 2. Respondent 
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failed to report to the Administrator, Packers and Stockyards 
Administration, the change in the nature of his livestock opera- 
tions within 10 days of such change. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 2, constitutes a willful violation of section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 
20 A.D. 1112 (1961) ; In re Marvin Bynum, 22 A.D. 1082 (1963). 
Respondent should be ordered to cease and desist from such viola- 
tion, as recommended by complainant. 


The complaint further alleges that respondent, although regis- 
tered with the Secretary only as a dealer to purchase livestock 
for slaughter purposes, that is, as a packer buyer, has been buy- 
ing and selling livestock for his own account in commerce as a 
dealer and failed to report to the Administrator such change 
in his livestock operations within 10 days thereof in willful viola- 
tion of section 312(a) of the act and section 201.13 of the regula- 
tions issued thereunder. While such failure so to notify the Ad- 
ministrator violates section 201.13 of the regulations and may 
violate some other section of the act (see section 303 thereof (7 
U.S.C. 203) ),1 we see no violation thereby of section 312(a) of 
the act and the requested cease and desist order with respect to 
respondent’s failure to notify the Administrator may not issue. 
Cf. e.g., In re Boone Livestock Company, Inc., 27 A.D. 475, 499 
(1968). But see In re George McDonnell, 27 A.D. 1410 (1968) ; 
In re Troy L. Norwood et al., 28 A.D. 155 (February 5, 1969). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required by the act and the regulations issued thereunder without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and regulations issued thereunder. 


1. In addition, the complaint does not charge respondent with engaging in business under 
the act without being properly registered (cf. In re Robert J. Cohen, d/b/a C.L.C. Livestock 
Co., 26 A.D. 181 (1967); In re James Parker, Jr., 26 A.D. 148 (1967), and we make no such 
finding. 
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(No. 12,410) 


In re SEBASTOPOL MEAT COMPANY, INC., and ROBERT W. SINGLE- 
TON. P&S Docket No. 3981. Decided April 14, 1969. 


Packer—Jurisdiction—In commerce—Failure to pay when due— 
Cease and desist 


The respondent corporation in its operations as a packer, and respondent 
Singleton as an individual or as an officer of the corporate respondent, 
in his operations as a packer, are ordered to cease and desist from failing 
to pay, when due, the full purchase price of livestock purchased in com- 
merce, the Secretary having jurisdiction over respondents as packers 
where respondents purchased livestock at stockyards “posted” as subject 
to the act, that is, as handling livestock “in commerce,” even though 
respondents sell all their products within one state. 


Garrett N. Wyss for complainant. 
Newton Dal Pogetto, Dal Pogetto, Jess & Fluss, Sonoma, Cal., for 
respondents. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
act. It was instituted by a complaint and notice of hearing filed 
March 12, 1968, by the Packers and Stockyards Administration, 
United States Department of Agriculture. The respondents, a 
packer corporation and its president, were charged with failing 
to pay, when due and in full, for livestock purchased for slaughter 
in interstate commerce and an oral hearing was set for May 28, 
1968, in Santa Rosa, California. Respondents filed an answer 
April 1, 1968, in which they admitted the jurisdictional allega- 
tions (Paragraph I) in the complaint, denied the alleged viola- 
tions, and asserted that they had made proper previous credit 
arrangements and that the “Department of Agriculture has no 
jurisdiction over Respondents.” 


The hearing was held in Santa Rosa, California, May 28 and 
29, 1968, before Hearing Examiner Jack W. Bain, Office of 
Hearing Examiners, United States Department of Agriculture. 
Garrett N. Wyss, Office of the General Counsel, United States 
Department of Agriculture, appeared for complainant and New- 
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ton Dal Poggetto of Dal Poggetto, Jess & Fluss, Attorneys at Law, 
Santa Rosa, California, appeared for respondents. Respondents 
moved to amend their answer to change their admission of “all 
the allegations in paragraph I” of the complaint to a denial that 
they were packers subject to the act. Although complainant’s ob- 
jection to such amendment after going to hearing had considerable 
merit it is considered that allowing the amendment, as the 
examiner did, was within his discretion and did not constitute 
error. Complainant called six witnesses and offered 41 exhibits 
(referred to hereinafter as “CX” followed by the exhibit number), 
40 of which were received in evidence. Respondent Singleton 
testified for respondents. The hearing transcript contains 167 


pages, referred to hereinafter as “Tr.” followed by the page 
number. 


After the hearing complainant filed proposed findings and 
conclusions, etc., (37 pages) on July 30, 1968; respondents filed 
proposals, etc., (6 pages) on October 2, 1968, and complainant 


replied (3 pages) on October 11, 1968. 


The hearing examiner filed a recommended decision to the 
effect that respondents had violated the act as charged in the 
complaint and proposed a cease and desist order against both 
respondents. Respondents filed exceptions to the recommended 


decision and proposed order. Oral argument upon the exceptions 
was held before the Judicial Officer in Washington, D. C. on 
February 20, 1969. 


FINDINGS OF FACT 


1. Sebastopol Meat Company, Inc., hereinafter called the re- 
spondent corporation or respondent Sebastopol, one of the re- 


spondents named in the complaint, is a corporation with its 


principal place of business at North Petaluma, California. The 


respondent corporation is, and at all times material herein was, 
(1) engaged in the business of buying livestock in commerce for 


purposes of slaughter, and (2) a packer within the meaning and 
subject to the provisions of the act (Complaint; Answer; Re- 
spondents’ Proposed Findings 1(a)-(b) ; Tr. 94-97; CX 39-40). 


2. Robert W. Singleton, hereinafter called respondent Single- 
ton, the other respondent named in the complaint, is an individual 


who, with his wife Carol A. Singleton, resides at 22045 Bonness 


Road, Sonoma, California. Respondent Singleton is president of 
respondent corporation and his wife is its vice-president. About 
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June 5, 1967, respondent Sebastopol was authorized to issue 
2,500 shares of its stock to respondent Singleton and his wife. 
No authorization exists for issuance of its stock to any other 
person. Respondent Singleton is, and at all times material herein 
was, in complete charge of the operations of the corporation— 
formulating, directing and controlling its policies, practices and 
activities, including buying and paying for livestock for its 
packer operations, and determining when, where and how such 
purchases and payments would be made (Complaint; Answer; 


Respondents’ Proposed Findings 1(d)-(f); Tr. 93-94, 121). 


3. Respondent Singleton was registered under the act as a 
dealer to buy and sell livestock in commerce for his own account 
from 1961 until July 24, 1967, when he became registered as a 
dealer (and is now so registered) buying livestock for slaughter 
purposes only for respondent Sebastopol (Complaint; Answer; 
Respondents’ Proposed Finding 1(g)). 


4, Santa Rosa Livestock Auction, Santa Rosa, California, Pet- 
aluma Livestock Commission Co., Petaluma, California, and Del 
Stoneburner Livestock Auction, Petaluma, California, are now 
and were at all times material herein posted stockyards subject 
to the provisions of the act (Respondents’ Proposed Finding 2; 


Tr. 95; CX 38-40). 


5. Respondent Sebastopol, through and under the direction, 
control and management of respondent Singleton, and respond- 


ent Singleton on or about the dates and in the 38 transactions 


set forth below purchased livestock in commerce at the posted 
stockyards as set forth below, for the account of respondent 
Sebastopol, and paid for such purchases on the dates set forth 
below. 


Date of Date of 
Pur- No.of Purchase Purchased Pay- 
chase Head Price ator from ment 
1967 1967 CX 


8-23 68 $2,919.11 Petaluma Livestock 9-6 1(a)-(c) 


Commission Co., 
Petaluma, California 


8-30 79 1,936.77 ” 9-18 2(a)-(e) 
9-6 89 3,226.10 ” ” 9-20 3(a)-(e) 
9-13 53 1,518.52 , 2 9-27 4(a)-(c) 
9-20 88 2,932.24 : . 10-4 5(a)-(c) 
9-27 104 38,840.01 ” « 10-11 6(a)-(c) 

10-4 79 8,181.37 ” ” 10-18  7(a)-(c) 


10-11 70 1,790.91 = = 10-25 8(a)-(c) 
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Date of 








chase Head 
1967 
10-18 76 
10-25 66 
11-1 175 
11-8 63 
6-14 106 
6-21 73 
6-13 95 
6-20 70 
8-29 60 
9-5 44 
9-12 51 
9-19 564 
9-26 58 
10-3 80 
10-10 60 
10-17 50 
10-24 38 
10-81 35 
11-7 52 
6-12 74 
6-19 175 
9.4 51 
9-18 65 
9-25 72 
10-2 «68 
10-9 174 
10-16 68 
10-28 60 
10-80 67 
11-6 63 


Pur- No.of Purchase 


Price 


2,718.61 


1,747.48 


2,593.26 


1,870.67 
5,380.95 
3,249.98 
4,619.64 


3,809.89 
4,346.03 
1,312.48 


2,816.73 
3,146.03 
3,402.07 
2,901.48 


3,139.02 
2,598.18 


2,368.62 


2,346.55 


2,699.17 
5,320.33 


3,593.04 


2,958.31 


2,796.19 
3,214.75 
2,253.27 
3,504.42 


1,855.77 


3,020.25 


2,566.74 
3,139.22 


Purchased 
at or from 


Petaluma Livestock 
Commission Co., 
Penn, California 


” 


” 


” 


PACKERS AND STOCKYARDS ACT, 1921 

Cite as 28 A.D. 435 

Date of 
Pay- 
ment 
1967 


11-1 


ll- 8 
11-15 
11-15 


6-27 
6-27 


Santa Rosa Livestock 6-20 


Auction Yards, Santa 


Rosa, California 


6-27 
9- 5 
9-12 
9-20 
9-26 
10- 3 
10- 9 
10-17 
10-24 


10-31 


11-7 
11-14 


Del Stoneburner Live- 6-26 


stock Auction Market, 
Petaluma, California 


” 


6-26 
9-11 
9-25 
10- 2 
10-16 
10-16 


10-30 


10-30 


11- 6 
11-20 





CX 
9(a)-(c) 


10(a)-(¢) 
11(a)-(c) 
12(a)-(c) 
13(a), note p. 1 
14(a), note p. 6 
15 (a)-(b) 


16(a)-(b) 
17(a)-(b) 
18 (a) -(b) 
19(a)-(b) 
20 (a)-(b) 
21(a)-(b) 
22 (a)-(b) 
23 (a)-(b) 
24(a)-(b) 
25(a)-(b) 
26 (a)-(b) 
27(a)-(b) 
28(a)pp. 1-9, (b) 


28(a)pp. 10-18, (b) 
29(a)-(b) 
30(a)-(b) 
31(a)-(b) 

32(a)pp. 1-4, (b) 
32(a)pp. 5-9, (b) 
33 (a)pp. 1-7, (b) 
$3 (a) pp. 8-12, (b) 


34 (a)-(b) 
35 (a)-(b) 


(Respondents’ Proposed Finding 3; Tr. 9-19, 31-37, 63-28, 121; 


CX 86 and as listed in the tabulation). 


6. (a) The drafts given by respondents in payment for 12 
of the 14 Petaluma transactions listed in Finding 5 were sight 
drafts, collection items not payable until presented by the live- 


stock seller to the Sierra National Bank, Petaluma, California, 
respondents’ bank upon which the drafts were drawn, and 


accepted and paid for by respondents by check to their bank (Tr. 
17-18, 23-29, 31-32, 38-46). 
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(b) Respondents were notified by telephone by their bank 


of such bank’s receipt of each of the 12 drafts not later than the 


day following its receipt (shown in column 2 of the tabulation 
in Finding 6(c) below). From and after this notice by telephone, 
respondents knew that the draft concerned was at their bank 


awaiting payment (Tr. 39-46). 


(c) The tabulation below shows the significant dates, etc., 


in the progress of the drafts from issuance to payment (Tr. 39- 
46; CX 1-12). 


Purchaseand Draft Presented Respondents Draft Days After 
Draft Date for Collection Notified Paid Purchase Notice 
1967 1967 1967 1967 
8-23 8-28 8-29 9- 6 14 8 
8-30, 8-31 9- 4 9- 5 9-13 14 8 
9- 6 9-12 9-13 9-20 14 7 
9-13 9-15 9-16 9-27 14 11 
9-20 9-25 9-26 10- 4 14 8 
9-27 10- 3 10- 4 10-11 14 7 
10- 4 10- 9 10-10 10-18 14 8 
10-11 10-13 10-14 10-25 14 11 
10-18 10-20 10-21 11-1 14 11 
10-25 10-30 10-31 ll- 8 14 8 
1l- 1 1l- 6 1l- 7 11-15 14 8 
11- 8 11-15 11-15 11-15 7 0 


(d) In all of the 12 payments to Petaluma in which drafts 
were used, respondents failed to issue checks to cover the drafts 


for periods ranging from 7 to 11 days after notification (Finding 
6(c)). 


(e) In the two Petaluma transactions listed in Finding 5 
in which drafts were not used, payment was made 13 days after 


the June 14 purchase and 6 days after the June 21 purchase 
(Finding 5). 


(f) Tony Brazil, operator of Petaluma Livestock Commis- 
sion Company, looked to respondent Singleton for payment of 
respondents’ purchases, had never agreed with respondents to 


extend credit for their purchases of livestock beyond the prompt 


payment prescribed in the regulation under the act, and when 
payment involved a draft he expected prompt payment thereof 
upon presentation (Tr. 120-126). 


7. (a) In the 13 purchases from Santa Rosa Livestock Auction 
Yards listed in Finding 5, payment was made six days after 


purchase in one instance, seven days in 11 instances, and eight 
days in one instance (Finding 5). 
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(b) Louis Ricci, operator and part owner of Santa Rosa 
Livestock Auction, expected prompt payment for livestock sold 
and never agreed to extend credit to respondents (Tr. 103, 152- 
163). 

8. (a) In the 11 purchases from Del Stoneburner Livestock 
Auction Market listed in Finding 5, payment was made seven 


days after purchase in seven instances and 14 days after purchase 
in four instances (Finding 5). 


(b) Delmer E. Stoneburner, owner of Del Stoneburner 
Livestock Auction Market, expected payment for livestock sold 
within one or two days after sale, and did not agree to extend 
credit to respondents (Tr. 137-138). 


9. Respondents did not make payment by the close of the next 
business day for any of the 38 purchases of livestock at posted 
stockyards listed in Finding 5 (Findings 6 (c)-(e), 7 (a), 8 (a); 
Tr. 103-107, 113-114). 


10. By letter dated August 31, 1966, from Jack W. Brinck- 
meyer, Area Supervisor of complainant, respondents were noti- 
fied in writing that they were failing to comply with section 
201.43 (b) of the regulations under the act (9 CFR 201.43 (b)) 
which requires payment for livestock purchased at posted stock- 
yards by the close of the following day unless expressly agreed 
otherwise between the parties before the purchase. It was re- 
quested in the letter that respondents’ buying operations be 
brought into compliance with the requirements of the act (Tr. 
75-77; CX 41). 


CONCLUSIONS 


Respondents contend that they sell all their products within 
California and are, therefore, not engaged in interstate com- 
merce so as to bring them within the jurisdiction of the Secretary 
of. Agriculture under the act. 


But respondents purchased the livestock involved at stock- 
yards “posted” as subject to the act, i.e., as handling livestock 
“in commerce” and, at least in the absence of any proof to the 
contrary, respondents’ purchases were made “in commerce”. 
In re Kurtz G. Schmitz and H. G. Silva, d/b/a Prime Meat Prod- 
ucts, 27 A.D. 435 (1968) ; In re Central California Livestock, Inc., 
15 A.D. 97, 104 (1956). 
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Respondents argue that they had credit arrangements with 
the sellers which would not require them to pay for livestock by 
the close of the day following purchase. This argument seems 
to be simply that the sellers did not cut respondents off for late 
payments. Such a situation hardly constitutes an agreement for 
credit and the testimony of the sellers is that they had no credit 
arrangement with respondents. 


Respondents’ failure to pay the full purchase price for live- 
stock purchased in interstate commerce for slaughter constituted 
an unfair and deceptive practice in violation of section 202 (a) 
of the act (7 U.S.C. 192 (a)) and section 201.43 (b) of the 
regulations thereunder (9 CFR 201.43 (b)). In re Berry Pack- 
ing Company, 9 A.D. 1205 (1950); In re Rosenthal Packing 
Company, 19 A.D. 971 (1960); In re Goldring Packing Com- 
pany, Inc., 21 A.D. 26 (1962) ; In re Prime Meat Products, supra; 
In re Award Meat Packing Co., 27 A.D. 625 (May 28, 1968). 


The question remains as to whether a cease and desist order 
should be entered which would run against respondent Singleton 
individually as well as against the corporate respondent and 
Singleton as an officer of the corporation. Singleton was named 
in his individual capacity as a respondent, he and his wife own 
the corporation and he is in complete charge of all operations 
of the corporation (See Finding of Fact 2). Singleton is the 
alter ego of the corporation and we think that as an individual 
he should be proscribed from performing the violations found 
herein. “Where the corporate fiction is merely an alter ego or 
business conduit of an individual, it may be disregarded in serv- 
ing the just determination of an action.” 18 Am. Jur. 2d, p. 526, 
citing Mayo v. Pioneer Bank and Trust Company, 274 F.2d 320 
(5th Cir. 1960), cert. denied 362 U.S. 962. 


ORDER 


Sebastopol Meat Company, Inc., its officers, directors, agents, 
and employees, directly or through any corporate or other de- 
vice, in connection with its operations as a packer, and Robert 
W. Singleton, as an individual, or as an officer, director, agent, 
or employee of Sebastopol Meat Company, Inc., directly or 
through any corporate or other device, in connection with his 
operations as a packer, shall cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 
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(No. 12,411) 


In re BLOOMER LIVESTOCK MARKET, INC. P&S Docket No. 4130. 
Decided April 18, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without the required bond 
coverage. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 18, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 7, 1969, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Bloomer Livestock Market, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Bloomer, Wisconsin 54724. 

(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
the performance of its livestock obligations under the Act was 
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terminated on October 16, 1966, and respondent was notified by 
mail on or about September 22, 1966, of such termination date. 
Respondent was subsequently notified by certified mail on or 
about March 15, 1967, and on or about November 17, 1967, that 
its bond had been terminated and was informed that if it con- 
tinued its livestock operations without bond coverage, as required 
under the Act and the regulations, it would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such no- 
tices, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for its own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 

Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 

This order shall become effective on the sixth day after ser- 
vice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 12,412) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided April 18, 1969. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including April 30, 1971. 
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Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 30, 1968, (27 
A.D. 1511), continuing in effect to and including April 30, 1969, 
an order issued on October 28, 1966, (25 A.D. 1245), authorizing 
assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on April 11, 1969, the respondent requested 
that the current temporary schedule of rates and charges be 


extended to and including April 30, 1971. 


Prior to the issuance of the order of October 28, 1966, 
authorizing increases in the rates and charges, notice of the pe- 
tition therefor was published in the Federal Register, and, al- 
though interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk, of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 


necessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 28, 1966, is continued in effect during the life 
of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on April 30, 1969. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 


Accordingly, good cause is found for making this order effective 
in less than 30 days. 











~ 
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This order shall become effective on April 30, 1969, and re- 
main in effect to and including April 30, 1971, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,413) 


JOHN K. MELLINGER v. THE UNION STOCK YARD COMPANY. P&S 
Docket No. 4008. Decided April 23, 1969. 


Petition to reopen hearing—Denied 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON RESPONDENT’S PETITION TO REOPEN 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on December 20, 1968, in which respondent was ordered 
to pay complainant $197.92 with interest from March 1, 1968, 
until paid. Respondent has filed a petition for reconsideration of 
this order and complainant has filed an answer to the petition. 
The order was stayed on January 6, 1969 pending the filing of 
a proper petition by respondent and the issuance of a further 
order in this proceeding. 


In the Decision and Order issued on December 20, 1968, it 
was found, inter alia, that respondent had failed to safeguard 
an animal penned in the stockyard over night and was accord- 
ingly liable for the disappearance of the animal in issue. In its 
petition to reopen, respondent argues, in essence, that the deci- 
sion is based on a finding that after business hours only stock- 
yard employees are on the premises, and that although on the 
basis of the record, the Judicial Officer was bound to make such 
a finding, the record is not sufficiently explicit and does not show 
the actual conditions at the stockyard. Respondent claims that 
employees of market agencies are on the premises day and night 
and move animals at all times without the knowledge of the 
respondent. Thus respondent claims that the decision is based 
upon the theory of “exclusive control” by it during the night, 
that such is not the case, and that the record should be reopened 
for the purpose of showing such lack of control. 
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Respondent’s petition was not timely filed in accordance with 
section 202.21(a) (2) of the rules of practice. The petition is 
not one to reconsider the order (9 CFR 202.21(a)(3)) since 
respondent admits that the findings are properly based upon the 
evidence presently in the record. Moreover, no good reason was 
set forth why such evidence was not adduced at the hearing. 
(9 CFR 202.21 (a) (2)). 


Even assuming that the petition was timely, it would be denied 
on the merits since respondent erroneously concludes that the 


decision is based upon the finding that only stockyard employees 
are on the premises at night. Once respondent takes it upon it- 


self to receive and hold animals at the stockyard after business 
hours, it is incumbent upon it to adopt measures as will reason- 


ably safeguard the animals yarded at the stockyard during non- 
business hours. The alleged fact that some market agency em- 


ployees may also be on the premises at night would not negate 
respondent’s duty to safeguard the livestock. Since respondent 


was unable to explain the nighttime loss of the bull in issue, it is 
liable to complainant for the value of the animal. 


On the basis of the foregoing, we conclude that the hearing 
should not be reopened. Accordingly, the stay order of January 
6, 1969, is vacated and the Decision and Order of December 20, 


1968 is hereby reinstated, except that the reparation awarded 
therein shall be paid within 30 days from the date of this order. 


(No. 12,414) 


In re SAINT JOSEPH STOCK YARDS, A Division of United Stock- 
yards Corporation. P&S Docket No. 298. Decided April 25, 
1969. 


Continuation of rates and charges 


Respondent is authorized to continue its current schedule of rates and charges 
up to and including April 30, 1970. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 





Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent 
is now operating under an order issued on October 17, 1967 (26 
A.D. 1081), authorizing assessment of the current temporary 
schedule of rates and charges to and including April 30, 1969, 
unless changed by further order before the latter date. 


By a petition filed on April 22, 1969, the respondent requested 


that the current temporary schedule of rates and charges be 
extended to and including April 30, 1970. 


Prior to the issuance of the order of October 17, 1967, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 


charges for services not heretofore covered by order, it is found 


that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 17, 1967, is continued in effect during the 


life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 


come effective on May 1, 1969. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 


Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on May 1, 1969, and remain 
in effect to and including April 30, 1970, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 12,415) 


CARL A, ANDERSON d/b/a CARL A. ANDERSON COMPANY v, 


CHRISTY H. DOONAN, ARNOLD CATTLE Co., and LLOYD 
ARNOLD. P&S Docket No. 4077. Decided April 29, 1969. 


Motions for substitution of assignee as complainant and for dismissal 


of complaint—Granted 


Where complainant’s claim against respondents is covered by an assignment, 
the assignee’s motions for substitution of itself as the complainant in 
this proceeding and for dismissal of the complaint are granted. 


Decision by Thomas J. Flavin, Judicial Officer 


RULINGS ON MOTIONS AND ORDER OF DISMISSAL 
This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Complainant Anderson seeks reparation 


in the amount of $65,615.26 from respondents, alleging that they 
wrongfully failed to pay him for 210 head of cattle which he 
bought for respondent Doonan’s account on February 26 and 27, 


1968. 


On February 17, 1969, the Hartford Accident and Indemnity 


Company, hereinafter referred to as “Hartford,” through its 
attorneys, Lane & Waterman, Davenport, Iowa, filed an ‘“‘Agree- 
ment” executed by complainant Carl A. Anderson. This Agree- 


ment provided that: “For valuable consideration the receipt of 


which is hereby acknowledged, the undersigned does hereby bar- 


gain, sell, assign, transfer and set over to the Hartford Accident 
and Indemnity Company his claim of Sixty-five Thousand Six 


Hundred Fifteen and 26/100 ($65,615.26) Dollars against 


Christy H. Doonan, together with the right to collect and receive 


any dividends from the Bankruptcy of Christy H. Doonan, filed 
in the United States District Court, Southern District of Illinois, 
Northern Division, and from any claim or cause of action in any 


proceeding ancillary to such claim against Christy H. Doonan,” 
(Emphasis supplied.) On the same date, Hartford filed a letter 


accompanying this “Agreement,” in which letter Hartford ap- 
plied to the Secretary “for authorization to substitute Hartford 
Accident and Indemnity Company as complainant” in the above- 
captioned reparation proceeding, and, as such substitute com- 


plainant, moved in substance to dismiss the complaint filed in 
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this reparation proceeding against Christy H. Doonan, Arnold 
Cattle Co. and Lloyd Arnold, without prejudice as to any rights 


Hartford may have against Christy H. Doonan, Arnold Cattle 
Company or Lloyd Arnold in any other proceedings now pending 
or hereafter initiated. 


By the above “Agreement”? complainant Anderson assigned 
his cause of action in the above-captioned reparation proceeding 


to Hartford. This is so in that the terms of the agreement specify 


that complainant Anderson assigns to Hartford his claim of 
$65,615.26 against respondent Doonan, with the right to collect 
and receive any recovery from any claim or cause of action in 


any proceeding ancillary to such claim for $65,615.26 against 
respondent Doonan, (Emphasis supplied.) It is evident that com- 


plainant Anderson’s claim against respondents Doonan, Arnold 
Cattle Co., and Arnold, in the above-captioned reparation pro- 
ceeding, is covered by this assignment. Accordingly, Hartford 


is hereby substituted for Carl Anderson d/b/a Carl A. Anderson 
Company, as the complainant in this reparation proceeding. 


In addition, Hartford’s claim against the above-captioned re- 
spondents becomes the only claim in this proceeding, there being 
no counterclaim or claim for setoff by any of the respondents. 


Therefore Hartford’s motion to dismiss the complaint without 
prejudice should be granted. Accordingly, the complaint in this 


reparation proceeding is hereby dismissed, without prejudice. 


Copies hereof shall be served upon the parties. 


(No. 12,416) 


In re CHESTER BURGESS, KENNETH BURGESS, and Rosco BURGESS, 


d/b/a MAYFIELD LIVESTOCK AND SALES Co. P&S Docket No. 
3954. Decided April 29, 1969. 


Market agency—False weights—Wilfulness—Suspension of registration 


Respondents are ordered to cease and desist from weighing livestock at incor- 
rect weights, issuing scale tickets, accounts of sale, invoices, etc., and 
collecting or paying for livestock on the basis of such false weights, and 
failing to operate their livestock scales in accordance with the regula- 
tions, are ordered to keep required records, and are suspended as regis- 


trants under the act for a period of 30 days, 
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Garrett N. Wyss for complainant, 


James W. Dillingham and C. 7. Sanders, Kansas City, Mo., for 
respondents. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 17, 1968, by the 


Acting Administrator, Packers and Stockyards Administration, 


United States Department of Agriculture. The complaint alleges 
that respondents, on a certain date and in specified transactions, 
in connection with the weighing of livestock for sale on a com- 
mission basis in commerce, weighed livestock at less than true 


and correct weights, issued scale tickets, prepared pen sheets 


and accountings to the consignors of the livestock on the basis 
of such false weights, and issued buyers’ invoices and assessed 
and collected from the purchasers of the livestock on the basis 
of such false weights. The complaint further alleges that re- 


spondents kept accounts and records which failed to fully and 
correctly disclose all transactions involved in their business under 
the act and that respondents, on certain dates, in connection 
with weighing of livestock sold on a weight basis in commerce 
for a commission, failed to operate their livestock scale properly 
in that respondents weighed livestock on said scale when the 
scale was not in balance. Respondents are charged with violating 
enumerated sections of the act and the regulations issued pursu- 
ant thereto on the basis of the facts alleged in the complaint. 


Respondents, in their answer to the complaint filed February 
27, 1968, admitted the jurisdictional allegations of the complaint, 
denied the remaining allegations and set forth certain affirmative 
matters. An oral hearing was held at Paducah, Kentucky, May 7, 
1968, before Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing respondents were represented by James W. Dillingham, 
Attorney at Law, Kansas City, Missouri, and complainant was 
represented by Garrett N. Wyss, Office of the General Counsel, 
United States Department of Agriculture. Two witnesses testi- 
fied on behalf of complainant and complainant introduced 11 
exhibits into evidence. Four witnesses testified on behalf of re- 
spondents. After the hearing, briefs were filed by the parties. 
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On October 25, 1968, the hearing examiner filed a report con- 


taining findings of fact and conclusions and recommending that 
respondents be found to have violated the act as charged, be 
ordered to cease and desist from such violations and to keep 


proper records, and be suspended as registrants under the act 


for a period of 80 days, Respondents filed exceptions to the hear- 


ing examiner’s report and oral argument was held before the 
Judicial Officer in Washington, D. C. February 6, 1969. 


FINDINGS OF FACT 


1, Respondents, Chester Burgess, Kenneth Burgess and Rosco 


Burgess, are partners doing business as Mayfield Livestock and 
Sales Co., with their principal place of business located on Fulton 
Road at Mayfield, Kentucky. Respondents are, and at all times 


material herein were, engaged in the business of conducting and 


operating the Mayfield Livestock and Sales Co. stockyard, May- 


field, Kentucky, a posted stockyard under the act, engaged in 
the business of selling livestock on a commission basis at such 
posted stockyard, and buying and selling livestock in commerce 


for their own account, and registered with the Secretary under 


the act as a market agency and dealer to buy and sell livestock 
in commerce. 


2. At all times material herein, respondents operated an in- 
weight market, which is a market at which livestock are weighed 
upon arrival, penned, and sold later in the day on the basis of 
their arrival weights. The scale in use at respondents’ facility 
was a Howe model equipped with a type-registering weighbeam 
and a Spinks balance indicator. The scale had a 10,000-pound 
capacity with five-pound minimum weight graduations. 


3. On May 15, 1967, Charles E. Riley and Ben D. Baird, em- 
ployees of complainant, arrived at respondents’ livestock auction 
facility at approximately 11:35 a.m., proceeded to the scale 
house area, positioned themselves outside the scale house and 
observed the weighing activities being conducted by Elwood 
Gamble, an employee of respondents. Following compliance with 
the request of Riley and Baird that the scale platform be emptied 
of livestock, they checked the balance condition of the scale. 
The scale was found to be in a six-pound back-balance condition. 


4. Riley and Baird then brought the scale into proper balance 
and between 11:50 a.m. and 12:03 p.m. conducted a check- 
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weighing! of 17 head of livestock selected at random from re- 
spondent’s pens. The check-weighing disclosed that nine of such 
animals appeared to have gained weight between the time they 
were weighed by respondents and the time they were check- 
weighed by Riley and Baird. The animals so check-weighed were 
selected from pens which contained neither feed nor water. 


5. Respondents were notified of the results of the May 15, 
1967, check-weighing by a letter dated June 9, 1967. This letter 
also contained a discussion of livestock weighing practices pert- 
inent to the inaccurate weighing found at the stockyard, and a 
solicitation of cooperation in the institution of corrective action. 
Enclosed with the letter was a copy of a six-page document en- 
titled “Scales and Weighing Memorandum No. 3”, subtitled 
“Instructions for Weighing Livestock”. Attached thereto were 
copies of “Weigher’s Acknowledgment and Agreement”. 


6. On October 18, 1967, Riley and Baird arrived at respond- 
ents’ livestock auction facility at approximately 10 a.m., pro- 
ceeded to the scale house area and, from a position outside the 
scale house door, observed respondent Rosco Burgess weigh 
four or five drafts of livestock for purposes of sale, as the cattle 
arrived at the market. Following compliance with their request 
that the scale platform be emptied of livestock, Riley and Baird 
checked the balance condition of the scale. The scale was found 
to be in a fifteen-pound back-balance condition. 


7. Respondents’ scale was balanced and Baird secured live- 
stock which had previously been weighed for sale purposes by 
respondents. The animals selected by Baird were obtained from 
holding pens containing neither feed nor water nor facilities 
for feed or water. These animals were then reweighed or check- 
weighed. 


8. Scale tickets were printed for the animals check-weighed 
as they were reweighed (check-weighed). Respondents had pre- 
pared pen sheets and issued scale tickets reflecting the weights 
at which the same animals had been weighed earlier by respond- 
ents for purposes of sale on a commission basis. Riley and Baird 
compared the checkweight scale tickets with the scale tickets 
issued by respondents when weighing the same animals earlier 
during the morning hours of September 18, 1967. Such compari- 






1. Check-weighing is the process of reweighing livestock which has been previously weighed 
for purposes of sale, in order to determine the accuracy of the original weights. 
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son disclosed that nine of the animals which had been weighed 
individually by respondents for sale purposes and were reweighed 
individually during the check-weighing process weighed more 
when reweighed than they had when weighed earlier the same 
morning. Such weight gains were in the amounts of 10, 10, 20, 5, 
10, 10, 10, 10, and 10 pounds. 


9. The nine animals in question, weighed by respondents dur- 
ing the morning hours of September 18, 1967 and reweighed 
(check-weighed) later on the same morning on the same scale, 
after having been held in the interim in pens without feed or 
water or even facilities for providing feed or water, should have 
exhibited a loss of weight, due to shrinkage or, at most, should 
have remained at the same weight. They should not in any event 
have weighed more on reweighing. 


10. The pen sheets prepared and scale tickets issued by re- 
spondents in connection with the nine head of livestock weighed 
and reweighed on September 18, 1967, and showing, on re- 
weighing, ostensible weight gains in pounds of 10 (from 370 to 
380), 10 (from 335 to 345), 20 (from 210 to 230), 5 (from 310 
to 315), 10 (from 765 to 775), 10 (from 485 to 495), 10 (from 
460 to 470), 10 (from 575 to 585), and 10 (from 710 to 720), 
were prepared and issued on the basis of respondents’ sales 
weights. 


11. The respondents issued accounts of sale to the consignors 
of such nine head of livestock and accounted to such consignors 
of such livestock on the basis of respondents’ sales weights. 


12. The respondents issued buyers’ invoices to the purchasers 
of such nine head of livestock and assessed and collected from 
such purchasers of such livestock on the basis of respondents’ 
sales weights. 


13. The respondents retained as part of their accounts, records 
and memoranda copies of the accounts of sales and buyers’ in- 
voices issued by them with respect to such nine head of livestock 
showing their sales weights. So also with respect to pen sheets 
prepared in connection with such nine animals. 


14. In connection with the weighing by respondents of live- 
stock for sale by weight on a commission basis at their livestock 
auction facility, on May 15, 1967, there was no significant time 
lapse between the weighing of the last draft by Elwood Gamble 
and the balance check made at the request of Riley and Baird. 
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The beginning of the balance check action followed immediately 
upon cessation of the weighing action. Nothing occurred during 
the brief intervening period of time which could have caused the 
scale to get into a six-pound back balance condition. 


15. In connection with the weighing by respondents of live- 
stock for sale by weight on a commission basis at their livestock 
auction facility, on September 18, 1967, there was no significant 
time lapse between the weighing of the last draft by Rosco 
Burgess and the balance check made at the request of Riley and 
Baird. The beginning of the balance check action followed im- 
mediately upon cessation of the weighing action. Nothing occur- 
red during the brief intervening period of time which could have 
caused the scale to get into a fifteen-pound back balance condi- 
tion. 


16. The weighing instructions issued by the Packers and Stock- 
yards Administration provide, among other things, that “Hach 
draft of livestock must be weighed accurately to the nearest 
minimum graduation”. A copy of such instructions was provided 
respondents, enclosed with a letter sent them by certified mail 
and dated June 9, 1967. The same information with respect to 
weighing livestock to the nearest minimum graduation was 
posted on the wall of respondents’ scale house at all times 
material herein. 


17. During the second phase of the check-weighing investiga- 
tion conducted by Riley and Baird at respondents’ livestock 
auction facility, on September 18, 1967, the scale on which both 
the weighings for sale purposes and the reweighing for checking 
purposes were conducted was an accurate instrument for weigh- 
ing livestock. Such accuracy was established by a scale test con- 


ducted on September 19, 1967, by the Weights and Measures 
Division of the Kentucky Department of Agriculture. 


CONCLUSIONS 


There is no doubt that Riley and Baird found, as described in 
Findings of Fact 3 and 4, respondents’ scale on May 15, 1967, 
was in a six-pound back balance position and that a check- 
weighing of 17 head of livestock previously weighed by respond- 
ents showed that nine of the animals weighed more when check- 
weighed than they did when weighed for sale by respondents. 


Similarly, there is no doubt that on September 18, 1967, Riley 
and Baird found that the sale was in a fifteen-pound back balance 
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position and that a check-weighing of livestock previously weighed 
by respondents showed that nine of the animals weighed more 
than when weighed a short time before by respondents and sold 
by respondents at those weights. It is clear too that the higher 
check-weights were obtained under conditions which should have 
brought about lower check-weights than the sales weights of 
respondents. 


Respondents’ defense against the charges are mainly conjectu- 
ral in nature. Respondents claim that the scale was inaccurate 
and that, therefore, nobody knows whether or not proper balances 
of the scales were obtained and what were the accurate weights 
of the livestock involved. Respondents offer no evidence to prove 
the scales inaccurate. Less than 24 hours after September 18, 
1967, the date we are primarily concerned with here, the scale 
was tested and found accurate by the State of Kentucky Depart- 
ment of Agriculture. Respondents advance the possibility that 
there was a bind in the scale, that wind would have affected the 
balancing of the scale and the weights of drafts of livestock, ete. 
But respondents adduced no evidence that any of these factors 
were present. Riley and Baird are experts at weighing livestock 
and they found no difficulty in properly balancing the scale and 
observed nothing that would cause them to believe the scale in- 
accurate. 


Respondents say too that some of the reweighed livestock, 
while they did not have feed or water between weighings, had 
access to lactating cows in the same pen and could have gained 
weight by drinking milk from the cows’ udders. Analysis of the 
pen sheets in evidence explodes this theory because they show 
calves young enough to drink milk from cows were penned to- 
gether, separate from any cows, and that any animals that might 
have been penned with cows were too old to get milk from a 
cow’s udder. Moreover, if a calf did get milk in such fashion 
during the interval between the two weighings, there would be 
excretory shrink also during this period. 


Respondents hail the fact that six of the animals that were 
found to weigh more on check-weighing on May 15, 1967, were 
owned and consigned by respondent Rosco Burgess. Respondents 
say that they would not intentionally weigh respondent Rosco 
Burgess light and that this proves they were not weighing live- 
stock light. The purpose of weighing livestock light is to make 
it appear to the buying packer that he gets a good dressing per- 
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centage from the livestock purchased and will patronize the 
market which gives him such a good yield. In view of the pur- 
pose of the practice it is not surprising that it was followed even 
with respect to the Rosco Burgess livestock. 


The evidence of record is ample for our conclusion that Rosco 
Burgess did, on the morning of September 18, 1967, in weighing 
for sale by weight nine identified head of cattle (those bearing 
tag Nos. 299, 300, 303, 339, 286, 289, 292, 305 and 353), weigh 
such nine animals at weights which were less than true and cor- 
rect, z.e., weights which were false. It is well settled that such 
weighing is unfair and decptive, in violation of sections 307 and 
812 (a) of the act (7 U.S.C. 208, 213 (a) and section 201.71 of the 
regulations (9 CFR 201.71). In re Joseph L. Mitchell, d/b/a 
La Salle County Livestock Marketing Center, 21 A.D. 124, 133 
(1962); In re Milton Silver, d/b/a Chambersburg Livestock 
Sales, 21 A.D. 1488, 1451 (1962). 


From this conclusion necessarily flow additional conclusions. 
The original sales weights being false, and scale tickets, accounts 
of sale and buyers’ invoices having been issued and payments 
made and collections had on the basis of such false weights, 
respondents, by issuing such documents, making such payments 
and receiving such collections, engaged in additional violations 
of the act and regulations. By issuing scale tickets on the basis 


of such false weights, respondents violated sections 307 and 312 
(a) of the act, supra, and section 201.49 of the regulations (9 


CFR 201.49). See In re J. W. Moore, 26 A.D. 546, 554 (1967). 
By issuing accounts of sale and buyers’ invoices on the basis of 
such false weights and accounting to the consignors and collect- 
ing from the purchasers of the livestock on the basis of such 
false weights, respondents violated sections 307 and 312 (a) 
of the act, supra, and section 201.55 of the regulations (9 CFR 
201.55). See In re J. W. Moore, supra. Finally, by retaining in 
their accounts, records and memoranda copies of accounts of sale 
and buyers’ invoices based on such false weights and by having 
false weights recorded on the pen sheets respondents violated 
section 401 of the act (7 U.S.C. 221). In re Joseph L. Mitchell, 
d/b/a La Salle County Livestock Marketing Center, supra; In re 
Milton Silver, d/b/a Chambersburg Livestock Sales, supra; In re 
J. W. Moore, 26 A.D. 546, 555 (1967). 


Respondents operated their scale when such scale was not in 
proper balance. The record is clear from the undisputed facts 
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that on both May 15 and September 18, 1967, respondent weighed 
some livestock when their scale was not in balance, but back 
balanced six pounds and 15 pounds, respectively. This is a clear 
contravention of section 201.71 of the regulations (9 CFR 201.71) 
and also violates sections 307 and 312 (a) of the act. The unfair, 
unjust, and deceptive nature of such practice is patent. See 
Milton Silver, d/b/a Chambersburg Livestock Sales, 21 A.D. 
1438, 1452 (1962). 


On June 12, 1967, respondents received a letter sent them by 
certified mail which had accompanying it as an enclosure a docu- 
ment also, entitled Instructions For Weighing Livestock, consist- 
ing of an expanded and more detailed version of the cardboard 
condensation affixed to their scale house wall. Further reflecting 
their attitude concerning the shortcomings in their weighing 
and related practices which ultimately culminated in institution 
of this formal action, respondents did not even so much as open 
the letter until September 19, 1967, let alone comply with its 
suggestions. Respondents failed to execute the “Weigher’s Ac- 
knowledgment and Agreement’. 


The serious violations, committed after written notice and op- 
portunity to comply, warrant sanctions including suspension of 
respondents as registrants. Under a regulatory statute, inten- 
tionally or negligently doing a prohibited act is wilful. Jn re 
Julian M. Marks, et al., 22 A.D. 778 (1963). Negligence in allow- 
ing false weighings over an extended period brings such situation 
within the reach of the appropriate tests of wilfulness. In re 
Milton Silver, d/b/a Chambersburg Livestock Sales, supra. Surely 
there is at the least a strong inference that the false weighings 
by respondents continued over an extended period inasmuch as 
they were found in May and then again on the next investigatory 
visit, in September. The inference takes on qualities of irresisti- 
bility in the face of the attitude displayed by respondents coupled 
with their nonchalance with respect to mail designed to call to 
their attention the May violations and the need for corrective 
action. It has been held that acting with careless disregard of 
statutory requirements is enough. Goodman v. Benson, 286 F.2d 
896 (7th Cir. 1961). See also In re Harrisburg Daily Market, 20 
A.D, 955 (1961). To act wilfully one need only know what he is 
doing. He need not even suppose he is breaking the law. Jn re 
George Sirota and Sons, et al., 12 A.D. 825 (1953). This last test 


would be met even were credence misplaced in respondent Rosco 
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Burgess’ assertion that he thought he was allowed 10 pounds. 
It is thus seen that the suspension sanction is warranted on the 
basis of either of two distinct grounds: (1) compliance with 
the notice and opportunity to comply provisions of 5 U.S.C. 558 
(c), and (2) demonstrated wilfulness, bringing the case within 
an exception to those provisions. The question becomes, then, 
whether or not the violations found warrant suspensions. We 
think they do. 


Respondents should be ordered to cease and desist from the 
practices found to be violative of the act, should be ordered to 
keep the proper records, and should be suspended for 30 days 
as registrants as recommended by complainant. See, In re Roy 
C. Townsend, d/b/a Madison Stock Yards, 27 A.D. 68, 73-4 
(1968). The many contentions of the parties presented for the 
record have been considered and whether or not specifically 


mentioned herein, any suggestions, requests, etc., inconsistent 
with this decision are denied. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, in connection with purchases or sales of live- 
stock in commerce, shall cease and desist from: (1) weighing 
livestock at other than the true and correct weights; (2) issuing 


scale tickets, buyers’ invoices, or accounts of sale on the basis of 
false and incorrect weights; (3) preparing pen sheets on the 
basis of false and incorrect weights; (4) assessing or collecting 


a purchase price for livestock on the basis of weights other than 


the true and correct weights; (5) paying consignors the pro- 


ceeds of the sale of livestock on the basis of false and incorrect 
weights, and (6) failing to operate livestock scales owned or 
controlled by respondents in accordance with the regulations 


under the act constituting Instructions For Weighing Livestock. 


Respondents shall prepare and keep such accounts, records, 
and memoranda as will fully and correctly disclose all trans- 
actions involved in their business under the act, including, among 


other things, scale tickets, accounts of sale, pen sheets, and buyers’ 


invoices which show the true and correct weights of livestock 
sold by respondents in commerce on a weight basis. 


Respondents are suspended as registrants under the act for a 
period of 30 days. 
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This order shall become effective on the 20th day after ser- 
vice on respondents and copies hereof shall be served on the 


parties. 


(No. 12,417) 


In re CHARLES E. DICKAU, d/b/a DICKAU LIVESTOCK. P&S Docket 
No. 4126. Decided April 29, 1969. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 


under the act until bonded as required. 


Susan Williams Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on March 3, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 


Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 
Respondent filed an answer on March 27, 1969, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner and consents to the 


issuance of a specified order with findings and conclusions, for 
the purposes of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 


the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Charles E. Dickau, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 


at Atkinson, Nebraska. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on July 29, 1968. Respondent was notified by certified 
mail on or about July 9, 1968, of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent has continued 
to engage in the business of a dealer, buying and selling live- 
stock for his own account, without filing or maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 

This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


—— 
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(No. 12,418) 


In re DIAMOND MEAT Co., INC. P&S Docket No. 4123. Decided 
April 30, 1969. 


Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of meat, meat food products, and poultry products 
purchased in commerce. 


Ronald M. Gaswirth for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 28, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed February 19, 1969, by the Acting Adminis- 
trator, Packers and Stockyards Administration, United States 
Department of Agriculture. Respondent is a packer within the 
meaning of the act and is charged with failing to pay the full 
purchase price of meat, meat food products, and poultry prod- 
ucts purchased in commerce in violation of section 202(a) of 
the act (7 U.S.C. 192(a)). A copy of the complaint and a copy 
of the rules of practice were served upon respondent February 


24, 1969. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
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complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. In addition, 
while a copy of the complaint was served upon the trustee in 
bankruptcy for respondent corporation, the record indicates 
that the trustee, who did not file an answer, is not a party herein. 
On March 25, 1969, complainant recommended, in effect, that 
respondent be found to have violated the act as charged and to 
be ordered to cease and desist from such violation. The matter 
was referred to Herbert L. Perlman, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Diamond Meat Co., Inc., is a corporation with 
its registered office located at 2060 East Tioga Street, Phila- 
delphia, Pennsylvania. At all times material herein, respondent 
was engaged in the business of manufacturing or preparing 
meats, meat food products and poultry products, for sale and 
shipment in commerce and was a packer within the meaning and 
subject to the provisions of the act. At all times hereinafter 
mentioned, Benjamin Levenberg was president and treasurer of 
respondent corporation and directed the operations of said corpo- 
ration, Mollie Levenberg was secretary of the corporation, and 
Benjamin Cohen was assistant secretary of the corporation. At 
all times hereinafter mentioned, Benjamin Levenberg and Mollie 
Levenberg each owned fifty percent of the outstanding shares of 
stock of said corporation. 


2. From on or about December 14, 1967 through January 18, 
1968, respondent, in connection with its operations as a packer, 
purchased meat, meat food products, and poultry products in 
commerce and failed to pay the full purchase price of such meat, 
meat food products, and poultry products. The names and ad- 
dresses of the suppliers and the amount due for the meat, meat 
food products, or poultry products are as follows: 


Name and Address Amount Due 
Agar Packing Co., Chicago, Illinois $ 2,589.36 
American Beef Packers, Inc., Oakland, Iowa 130,618.19 
William Altus & Son, Philadelphia, Pennsylvania 470.82 
Armour & Company, Philadelphia, Pennsylvania 16,089.76 
David Averbach & Co., Philadelphia, Pennsylvania 288.48 


Blue Ribbon Pack, Inc., Le Mars, Iowa 71,798.74 
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Name and Address Amount Due 
S. Bonaccurso & Son’s, Inc., Philadelphia, Pennsylvania $ 2,030.53 
Bookey Packing Co., Des Moines, Iowa 44,596.61 
Louis Burk Co., Philadelphia, Pennsylvania 6,578.99 
Central Meat Company, Chicago, Illinois 11,464.20 
Patrick Cudahy, Inc., Lafayette Hill, Pennsylvania 498.24 
Jacob E. Decker & Sons, Philadelphia, Pennsylvania 1,545.43 
Dubuque Packing Co., Dubuque, Iowa 47,908.24 
Dukeland Packing Co., Inc., Baltimore, Maryland 646.07 
Eastern Boneless Beef Co., Philadelphia, Pennsylvania 176.25 
Fairview Foods & Poultry Co., Philadelphia, Pennsylvania 603.06 
Jack Greenberg, Inc., Philadelphia, Pennsylvania 435.34 
Greenlee Packing Co., Sioux Falls, South Dakota $2,789.15 
Hatfield Packing Co., Hatfield, Pennsylvania 618.76 
Homestead Turkey Co., Inc., Philadelphia, Pennsylvania 98.92 
Hygrade Food Products Corporation, Philadelphia, Pennsylvania 385.18 
Iowa Beef Packers, Inc., New York, N. Y. 48,723.40 
I. Kaplan, Inc., Olyphant, Pennsylvania 332.35 
B. Katz’s Sons, Philadelphia, Pennsylvania 587.76 
Kramer Beef Company, Scranton, Pennsylvania 3,305.64 
M. Lapin & Sons Co., Inc., Philadelphia, Pennsylvania 374.40 
Liebmann Packing Company, Green Bay, Wisconsin 30,116.71 
Maitre’d, Philadelphia, Pennsylvania 5,655.00 
(Great) Markwestern Packing Co., Detroit, Michigan 542.25 
Medallion Provisions, Inc., Philadelphia, Pennsylvania 536.68 
Missouri Beef Packers, Inc., Rock Port, Missouri 49,419.82 
Morrell-Felin Company, Philadelphia, Pennsylvania 1,120.33 
Paramount Meats, Inc., Hoboken, New Jersey 5,046.72 
Penn Packing Company, Inc., Philadelphia, Pennsylvania 120.64 
Bernard S. Pincus Co., Philadelphia, Pennsylvania 663.97 
Premier Smoked Meats, Inc., Brooklyn, New York 1,599.73 
Raskin Packing Company, Sioux City, Iowa 72,367.61 
Rath Packing Co., Waterloo, Iowa 94.50 
Louis Rich Foods, Inc., West Liberty, Iowa 1,046.58 
Roberts Packing Company, Kimberton, Pennsylvania 2,275.46 
Rogger Meat Packing Co., Inc., Philadelphia, Pennsylvania 1,111.03 
Rose Packing Company, Chicago, Illinois 586.87 
Rudy Sausage Company, Donelson, Tennessee 2,097.00 
Sa-So Poultry Sales Co., Inc., Philadelphia, Pennsylvania 2,463.11 
Schaake Packing Co., Inc., Ellensburg, Washington 8,637.06 
Alfred P. Seligman, Inc., New York, N. Y. 840.18 
Sioux City Dressed Beef Co., Sioux City, Iowa 132,599.56 
Siouxland Dressed Beef Co., West Fargo, North Dakota 74,413.83 
Spencer Packing Co., Spencer, Iowa 19,674.97 
Sunflower Packing Co., Inc., Wichita, Kansas 23,998.05 
The Taylor Provisions Co., Trenton, New Jersey 157.32 
Universal Imports Co., Philadelphia, Pennsylvania 2,772.00 
Valleydale Packers, Inc., Bristol, Virginia 18,199.67 


George Wollman, Inc., Westville, New Jersey 780.50 
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PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, re- 
spondent violated section 202(a) of the act (7 U.S.C. 192(a)). 
See, e.g., In re Middletown Beef Co., Inc., and Samuel Cohen, 26 
A.D. 858 (1967); In re Valley Meat Company, Inc., 27 A.D. 248 
(1968). Respondent should be ordered to cease and desist from 
the violations found herein, as recommended by complainant. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of meat, 
meat food products, and poultry products purchased in commerce. 


(No. 12,419) 


In re GARY KEEN. P&S Docket No. 4074. Decided April 30, 1969. 


False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets and paying for live- 
stock on the basis of such false weights and failing to operate livestock 
scales in accordance with regulations, and is suspended as a registrant 
under the act for a period of 20 days. 


James S. Krzyminski for complainant. 
James W. Dillingham and C. T. Sanders, Kansas City, Mo., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 25, 1968, as amended on April 23, 1969, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 


hereinafter referred to as the regulations. 
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Respondent filed an amended answer on April 23, 1969, in 
which he admits the jurisdictional allegations of the amended 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations contained 
in the amended complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gary Keen, hereinafter referred to as the respondent, 
is an individual, with his principal place of business located at 
Cassville, Missouri. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, on May 6, 1968, in the transactions referred to 
in paragraph II of the amended complaint, in connection with 
purchases of livestock by respondent in commerce, (1) weighed 
the livestock at less than their true and correct weights; (2) 
issued to the seller of the livestock, on the basis of such weights, 
scale tickets in the name of Keen Livestock and accounts of sale 
in the name of Cassville Livestock Auction; and (3) paid the 
seller for the livestock, on the basis of such weights, with checks 
drawn on the account of Keen Livestock at the Barry County 
Bank, Cassville, Missouri. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.49, 201.55, and 201.71 of the regula- 
tions (9 CFR 201.49, 201.55, 201.71). Inasmuch as the complain- 


ant has recommended that the order consented to by respondent 
be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce shall cease and desist from (1) weighing livestock 
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at other than their true and correct weights; (2) issuing scale 
tickets or accounts of sale to sellers of livestock showing weights 
other than the true and correct weights of the livestock; (3) 
paying sellers of livestock on the basis of such weights; and (4) 
failing to operate livestock scales owned or controlled by re- 
spondent, in such a manner as to insure accurate weighing of 


livestock purchased in commerce. 

Respondent is suspended as a registrant under the Act for a 
period of 20 days. 

This order shall become effective on the sixth day after ser- 
vice upon respondent. Copies hereof shall be served upon the 


parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,420) 


CARL F. SAPPINGTON, d/b/a CARL SAPPINGTON & SONS v. R. A. 
HARVILL, d/b/a LucKy M LIVEsTocK Co. P&S Docket No. 
4078. Reparation of $15,325 with 6 percent interest from 


May 1, 1968, awarded complainant against respondent in 
order issued April 7, 1969. 
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(No. 12,421) 


MONUMENTAL Fruit & Produce Co. v. MT. VERNON TOMATO 
CoMPANY. PACA Docket No. 2-950. Decided April 1, 1969. 


Breach of contract not established 


Where respondent failed to prove breach of contract by complainant and 


damages resulting therefrom, respondent is liable to complainant for 
the balance of the agreed purchase price of the tomatoes. Respondent’s 
counterclaim, which is without merit, is dismissed. 


Ned Stein, Comanor and Stein, Philadelphia, Pennsylvania, for complainant. 
Norton H. Perry, Baltimore, Maryland, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 


seeks reparation against respondent in the amount of $2,918.25 
in connection with the sale and shipment of a truckload of 
tomatoes in interstate commerce. 


A copy of the complaint, together with a copy of the Depart- 
ment’s report of investigation, was served upon respondent. A 
copy of the report of investigation was also served upon com- 


plainant. Respondent filed an answer to the complaint admitting 
the transaction as alleged, averring that complainant failed to 
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deliver tomatoes meeting contract requirements, averring that 
respondent has remitted to complainant the sum of $1,139.97, 


denying liability for any additional amount, and asserting a 
counterclaim for loss of profits against complainant in the amount 
of $737.75. Respondent requested an oral hearing. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
September 11, 1968. Both parties were present and represented 


by counsel. Two witnesses testified on behalf of complainant and 
three witnesses testified for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel Vincent Cefalu, doing 
business as Monumental Fruit & Produce Co., whose address is 
14 West Camden Street, Baltimore, Maryland. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent, Mt. Vernon Tomato Company, is a corporation 
whose address is Hessian and Red Bank Avenue, Thorofare, New 


Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


8. On or about February 28, 1968, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 


a truckload of vine-ripe tomatoes in 20-pound boxes, assorted 


sizes, consisting of 219 Extra Large, Home Garden brand, at 


$5 per box, 247 Large, Home Garden brand, at $4.75 per box, 46 
Large, Palm Beach brand, at $6 per box, and 88 Medium Large, 
Home Garden brand, at $4.25 per box, for a total invoice price 


of $2,918.25, f.0.b, Baltimore, Maryland. 
4. On February 28, 1968, the 600 boxes of tomatoes described 


in Finding of Fact 3 were loaded on respondent’s truck at com- 
plainant’s place of business in Baltimore, Maryland, and were 


transported to respondent’s place of business at Thorofare, New 
Jersey, 


5. The truckload of tomatoes arrived at respondent’s place of 
business at approximately 8 p.m., February 28, 1968, and were 
unloaded and placed in respondent’s temperature control room. 


6. Respondent requested and obtained an inspection of ap- 


proximately 500 cartons of the tomatoes at 9 a.m. on Monday, 
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March 4, 1968. The report of such inspection disclosed, among 
other things, the following: 


“Condition: Average approximately 5% green and breakers, 
55% turning and pink, 25% light red and red. Range 8 to 
82%, average 16% damage including 6% serious damage 
by slightly sunken discolored areas occurring mostly over 
the shoulders. Decay ranges 4 to 28%, average 15% mostly 
Phoma Rot and Alternaria Rot affecting mostly the shoulders 
in various stages.” 


7. At 8:48 a.m. on Monday, March 4, 1968, respondent sent 
the following telegram to complainant: 


“DEAR SAM 600 VINE RIPE I PURCHASED FROM 
YOU ALL SHOWING SERIOUS DECAY GOVERNMENT 
INSPECTION WILL FOLLOW PLEASE ADVISE.” 


8. The tomatoes were resold and respondent remitted to com- 
plainant the sum of $1,139.97. No further payments have been 
received by complainant in connection with the tomatoes in 
question. 


9. The formal complaint was filed on May 9, 1968, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The evidence in this case shows that complainant sold to re- 
spondent 600 cartons of tomatoes, at various prices according 
to size, that the tomatoes were loaded on respondent’s truck and 
accepted by respondent at complainant’s place of business in 
Baltimore, Maryland, and were thereafter transported to re- 
spondent’s place of business at Thorofare, New Jersey, and 
placed in respondent’s temperature control room. The evidence 
further shows that respondent has paid complainant $1,139.97, 
and that the balance of the purchase price has not been paid. 


Having accepted the tomatoes, respondent became liable to 
complainant for the purchase price thereof, subject to its right 
to claim damages for any breach of the contract on the part of 
complainant-seller. The burden of proving both a breach by com- 
plainant and damages resulting therefrom rests upon respondent. 
While there is no clear, convincing evidence that any express 
warranties were given by complainant with respect to the toma- 
toes, there was, of course, an implied warranty that the tomatoes 
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were of merchantable quality at the time of sale. Respondent 
relies almost entirely upon the Federal inspection of the tomatoes 
on Monday, March 4, 1968, to establish a breach of warranty 
on the part of complainant. 


However, since the inspection was not made until the 5th day 
after arrival of the tomatoes at destination, it is, in our opinion, 
too remote in time to constitute convincing evidence that there 
was a breach of the implied warranty of merchantability. But, 
even if we should conclude that there was a breach of warranty 
here, respondent could not prevail because it has failed in its 
attempt to prove damages. Although respondent submitted in 
evidence an “Account of Sales,” dated May 1, 1968, it was unable 
to substantiate with any degree of certainty most of the claimed 
sales. 


Based upon the record before us, we conclude that respondent’s 
failure to pay complainant the full agreed purchase price for the 
tomatoes in question was in violation of Section 2 of the Act. 
The contract price was $2,918.25. Since respondent has paid com- 
plainant $1,139.97, there remains due and owing complainant 
from respondent the sum of $1,778.28. Complainant should be 
awarded reparation against respondent in the amount of 
$1,778.28, with interest. Respondent’s counterclaim is without 
merit and it should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,778.28, with interest there- 
on at the rate of 6 percent per annum from April 1, 1968, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,422) 


O. R. GYLLING COMPANY v. Ezy-FrRY POTATO COMPANY. PACA 
Docket No. 2-978. Decided April 1, 1969. 


Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of reparation against respondent in the sum of 
$635.50, in connection with a transaction involving a truckload 
of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each 
of the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto, alleging that he was 
then in bankruptcy. 


The license records of the Department, of which we take 
official notice, contain a copy of a bankruptcy petition filed by 
respondent in the United States District Court for the Northern 
District of Texas, on June 12, 1968. Complainant is listed in that 
petition as a creditor of respondent-bankrupt in the amount of 
$635.50. The Department has also been furnished a copy of the 
Discharge in Bankruptcy, No. BK 3-1113, granted this respond- 
ent on January 30, 1969. Under the circumstances, the complaint 
should be and hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,423) 


DAVID PEPPER COMPANY v. JACK KELLER COMPANY. PACA 
Docket No. 2-860. Decided April 2, 1969. 


Peaches—Merchantability—Breach of warranty—Damages 


Where respondent accepted the peaches, respondent is liable to complainant 
for the contract price thereof less the damage respondent suffered as a 
result of complainant’s breach of warranty. Said damage is the differ- 
ence between the value of the peaches delivered and the value they 
would have had if they had met contract requirements. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Alexander Golbus, Chicago, Illinois, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $700 in 
connection with a sale of peaches. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. A copy of the report 
of investigation was served upon complainant. Since the amount 
involved does not exceed $1,500, the shortened procedure pro- 
vided in the rules of practice (7 CFR 47.20) is applicable. Pursu- 
ant to such procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, David Pepper Company, is a partnership con- 
sisting of David Pepper and Sidney Pepper, whose address is 
80 South Water Market, Chicago, Illinois. 


2. Respondent, Jack Keller Company, is a partnership com- 
posed of Jack Keller and Carl Ernest Seidel, whose address is 
69 South Water Market, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about June 14, 1967, complainant sold and delivered 
to respondent 100 cartons of Dixie Red peaches, which had been 
grown in and transported from Arkansas, at a price of $7 per 
carton or a total of $700. 


4. On the same day respondent shipped the peaches, along 
with various other perishable produce, by truck to a grocery 
store in Albert Lea, Minnesota. The peaches arrived in Albert 
Lea, Minnesota, the morning of June 15, 1967, and were refused 
by the grocery store because they were overripe, soft and showed 
decay. Respondent notified complainant of the condition of the 
peaches. The peaches were then transported on the same truck 
to Eisenberg Fruit Co., St. Paul, Minnesota. 


5. The truck in which the peaches were transported was re- 
frigerated and the temperature was maintained during transport 
at approximately 35° to 38° F. 
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6. After arrival at Eisenberg Fruit Co., St. Paul, Minnesota, 
the peaches were federally inspected at 10:15 a.m., June 16, 
1967, in the receiver’s store. The results of this inspection were, 
in relevant part, as follows: 


“Products inspected & distinguishing marks: Peaches in 
wirebound crates stamped, ‘Peaches Grown and Packed in 
Nashville, Arkansas, 34 bu., Dixie Red, U.S. Extra No. 1, 
2 inch & up, D. B. Yarbrough.’ Lot contains approximately 
100 crates. 


**es *& * & 
“Condition of Pack: Generally from 2 to 6 inches slack. 


**s*# * * 


“Condition: Decay from 3 to 70%, average 20% generally 
Blue Mold Rot in various stages, mostly in advanced stage. 
From 6 to 32%, average 16% soft. From 2 to 30%, average 
20% damage by bruising, including 7% serious damage 
affecting firm ripe and ripe fruit scattered throughout pack. 
Remainder firm ripe to ripe, mostly ripe, ground color 
yellow.” 


7. Respondent was paid $75 as the net proceeds from the sale 
of the peaches. No payment has been made to complainant on 
account of the transaction. 


8. An informal complaint was filed on November 28, 1967, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant contends that the sale in question was an “over 
the walk” transaction and that respondent, in the person of Mr. 
Carl E. Seidel, “examined merchandise on display for sale over 
the walk, which included several hundred cartons of Arkansas 
Dixie Red Peaches” on the morning of the sale and prior thereto. 
Respondent does not deny that the sale was “over the walk” but 
does deny that Seidel or any other representative of respondent 
examined the peaches prior to purchase. Seidel admits that he 
was on the premises of complainant early on the morning of the 
sale, but states that he made no examination of any merchandise 
while there. Complainant’s attorney, in the letter accepted as 
the informal complaint herein, stated in this connection as fol- 
lows: “Mr. Pepper does not know if Mr. Seidel personally in- 
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spected these peaches, but he does know that he was in the 
Pepper unit, and could have inspected them at any time, and 
for all we know, they were inspected by Mr. Seidel.” In the light 
of this statement coupled with Seidel’s denial that he inspected 
the peaches, we conclude the complainant has not shown that 
Seidel did inspect them. 


Respondent states that it was its intent to inspect the peaches 
after the sale was negotiated and at the time they were delivered 
to its truck, but that due to the fact that they were delivered 
after 3 p.m. on the afternoon of June 14, 1967, all of its employees 
had left work and it was unable to make such an inspection. Re- 
spondent in addition contends that while its employee was wait- 
ing for delivery of the peaches to the truck, certain statements 
amounting to express warranties of quality were made by com- 
plainant relative to the peaches in an effort to induce respondent 
to forego the examination of the produce. It is immaterial to 
the decision in this case whether such express warranties were 
made since we find that there was at the time of sale an implied 
warranty of merchantability which complainant breached by 
supplying peaches which were not of merchantable quality when 
sold. Under the Uniform Commercial Code a warranty that 
goods shall be merchantable is implied if the seller is a merchant 
with respect to such goods, unless such warranty is by express 
words excluded. See U.C.C. 2-314 & 2-316. The only exception 
to this rule that might be thought applicable in this case is 
stated in the following terms: “When the buyer before entering 
into the contract has examined the goods or the sample or model 
as fully as he desired or has refused to examine the goods there 
is no implied warranty with regard to defects which the exami- 
nation ought in the circumstances to have revealed to him.” 
(U.C.C. Section 2-316 (3) (b) ) 


The official comment relative to this section states: “In order 
to bring the transaction within the scope of ‘refused to examine’ 
in paragraph (b), it is not sufficient that the goods are available 
for inspection. There must in addition be a demand by the seller 
that the buyer examine the goods fully. The seller by the demand 
puts the buyer on notice that he is assuming the risk of defects 
which the examination ought to reveal. The language ‘refused 
to examine’ in this paragraph is intended to make clear the 
necessity for such demand.” We have already stated that com- 
plainant has not shown that an actual examination was made by 
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respondent prior to the sale. In addition, there is no evidence 
that respondent was asked to examine the peaches in question so 
there is no basis for saying that respondent “refused to examine” 
them. Therefore, a warranty of merchantability is implied. 


Respondent has furnished ample evidence of rigid temperature 
control within the proper range throughout the period of transit. 
We believe that we can safely say that peaches showing the de- 
gree of deterioration shown by these peaches less than 48 hours 
after sale, having been kept under proper refrigeration, were not 
of merchantable quality when sold. 


Having accepted the peaches, respondent is liable for the con- 
tract price thereof less damages sustained as a result of com- 
plainant’s breach of the contract. The measure of respondent’s 
damage for complainant’s breach of warranty is the difference 
between the value of the commodity delivered, at the time and 
place of acceptance, and the value it would have had if it had met 
contract requirements. In the absence of better evidence, the 
contract price may be accepted as the value the commodity would 
have had if it had met contract requirements, and the proceeds 
of a prompt and proper resale may be accepted as the value of 
the commodity delivered. 


The contract price of the peaches was $700. The proceeds 
received from the resale amounted to $75. Deducting this amount 
from $700 leaves $625, which represents respondent’s damages 
as a result of complainant’s breach of the contract. 


Since respondent’s.damages total $625, this leaves the sum of 
$75 as the amount owed complainant by respondent. Respond- 
ent’s failure to pay this amount to complainant is in violation 
of section 2 of the act. Reparation should be awarded complain- 
ant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $75, with interest thereon at 
the rate of 6 percent per annum from July 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,424) 


I. MELTZER & SON, INC. v. MARVIN GRAY. PACA Docket No. 2- 
920. Decided April 2, 1969. 


Watermelons—Price adjustment—Freight charges 


Where complainant accepted and cashed respondent’s check which included 
an amount for the difference between the total adjusted price for the 
melons in question and the freight charges paid thereon by respondent, 
and complainant has failed to prove that respondent agreed to pay an 
additional amount, the complaint is dismissed. 


Ned Stein, Comanor & Stein, Philadelphia, Pennsylvania, for complainant. 
David M. Gray, Liebschutz, Sutton, DeLeluw, Clark & Lewis, Rochester, 
New York, for respondent. 

George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed April 1, 1968, complainant 
seeks reparation of $802, which amount is alleged to be the 
balance of the total adjusted purchase price of two loads of 
watermelons sold to respondent in June 1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent. Respondent filed an answer denying liability to 
complainant. 


Since the amount claimed in the complaint did not exceed 
$1,500, the shortened method of procedure was followed in ac- 
cordance with section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to this procedure complainant filed an opening 
statement. Respondent was given the opportunity to file an 
answering statement but did not do so within the time allotted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, I. Meltzer & Son, Inc., whose 
address is 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. 
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2. Respondent is a partnership composed of Marvin M. Gray 
and Seymour R. Gray, doing business as Marvin Gray, whose 
address is 733 Joseph Street, Rochester, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On or about June 12, 1967, in contemplation of shipment 
in interstate commerce, complainant sold to respondent two 
piggyback trailerloads of watermelons at $2.75 per hundred- 
weight, f.o.b. Dothan, Alabama. Ben Josselson, a broker located 
in Yemassee, South Carolina, represented complainant in the 
transaction. 


4. On June 12, 1967, complainant shipped from Dothan, Ala- 
bama, to respondent at Rochester, New York, two piggyback 
trailerloads of watermelons, RCLZ 700109 and REAZ 1709740. 
The net weights of the melons in the two loads were 45,970 and 
46,830, respectively. Complainant sent respondent an invoice in 
the amount of $1,264.73 on RCLZ 700109 and an invoice for 
$1,287.83 on the other load. 


5. The two trailerloads of melons arrived at Rochester, New 
York, on June 20, 1967. The next morning, respondent inspected 
both loads and found defects in the melons. That same day re- 
spondent notified Josselson of the condition of the melons and also 
ordered Federal inspection. The inspections were made the next 


afternoon restricted to condition of the melons at respondent’s 
request. The certificate as to RCLZ 700109 reads, in part, as 
follows: 


“Condition: Melons free from condition factors are firm. 
17% damaged by soft bruises. 6% damaged by soft shriveled 


ends. 15% decay. Decay is Stem End Rot in various stages 
many early stages, some well advanced.” 


The certificate as to REAZ 709740 reads, in relevant part: 


“Condition: Melons free from condition factors are firm. 
9% damaged by soft bruises. 4% damaged by soft shriveled 
ends. 37% decay generally Stem End Rot mostly in advanced 
stages.” 


6. Respondent notified Josselson of the results of the Federal 
inspections and they discussed an adjustment in price. On June 
22, 1967, respondent sent Josselson the following telegram: 
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“RE PHONE RCLZ 700109 AND REAZ 709740 ADJUSTED 
TO ONE DOLLAR PER CWT.” 


7. On June 22, 1967, respondent paid the freight charges of $401 
per trailer or a total of $802. On June 28, 1967, respondent re- 
turned the invoices to complainant after striking through the 
unit price “2.75 cwt fob” and the total price. On the invoice for 
RCLZ 700109, respondent wrote: 


“adjusted to 1.00 cwt. 459.90 
Less freight 401.00 
due 58.90” 
On the invoice for REAZ 709740, respondent wrote: 
“adjusted to 1.00 cwt. 468.30 
Less freight 401.00 
due 67.30” 


These invoices were accompanied by respondent’s check dated 
July 28, 1967, payable to the order of complainant in the amount 


of $2,355.95. The check on its face contained the following hand- 
written notation: 


“Payment in full RCLZ 709567 $1139.00 
RJCZ 709563 1116.75 
RCLZ 700109 58.90 
REAZ 709740 67.30” 


8. On July 31, 1967, complainant received the invoices and 
check, and it deposited the check the same day. On August 4, 
1967, complainant sent respondent invoices for $459.90 on RCLZ 


700109 and $468.30 on REAZ 709740. Respondent has not paid 
any additional sum to complainant on these two loads. 


9. An informal complaint was filed by complainant on Novem- 


ber 29, 1967, which was within 9 months after the alleged cause 
of action accrued. 


CONCLUSIONS 


There is no dispute that on or about June 12, 1967, complainant 
sold to respondent two trailerloads of watermelons at $2.75 per 
hundredweight, f.o.b. Dothan, Alabama, and that respondent in- 


spected the melons in both loads on arrival and complained of 


the condition thereof to Ben Josselson, complainant’s agent. 
Complainant alleges in the formal complaint that Josselson and 
respondent agreed to adjust the price to $1 per hundredweight, 


f.o.b. or $459.90 for the melons in RCLZ 700109 and $468.30 for 
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the melons in REAZ 709740, but that respondent has paid only 
$126.20 on both loads, leaving a balance due of $802. Respondent 
alleges in his answer that the adjusted price agreed upon was 


$1 per hundredweight, delivered Rochester, New York, and that 
respondent paid the freight charges of $802 to the carrier and 


sent complainant a check for an amount which included the 
$126.20 due on the two loads involved herein, being the difference 


between the total adjusted price of $928.20 and the freight 
charges paid. Respondent further alleges that complainant’s ac- 
ceptance and negotiation of the check marked “Payment in full” 
constituted an accord and satisfaction. 

In support of its position, complainant submitted in evidence 


the affidavit of Ben Josselson who states that respondent re- 


quested an allowance on the two loads and that, after receiving 


from respondent the results of the Federal inspections, he agreed 
to sell the loads to respondent at $1 per hundredweight, f.o.b. 
Dothan, Alabama. Josselson further states that he instructed 


complainant to use the check received from respondent based 


upon the promise made to him by respondent that another check 


would be forthcoming for the balance due on the basis of $1 per 
hundredweight, f.o.b. Max Meltzer, the President of complainant, 
states that complainant deposited respondent’s check after being 


advised by Josselson that respondent had agreed to send a check 
for the balance due. 


The foregoing statement of Meltzer seems to be inconsistent 
with the one made by him during the investigation of the in- 


formal complaint. In a letter to the Department dated January 
22, 1968, which is an exhibit to the report of investigation, 
Meltzer states: 


“We contacted Mr. Josselson 7-31st and advised him of this 
and he advised that this is a mistake on Mr. Grays part but 


that he could not reach him but to use check as he had settled 
these two at 1.00 cwt FOB definitely . . . When finally Mr. 


Josselson reached Mr. Gray he advised us to bill back Mr. 
Gray for the difference due which we did per invoices attd.”’ 


In addition to this conflict in the evidence of complainant as 


to whether the claimed new agreement on the part of respondent 


took place before or after the check was deposited, it is noted 
that such claimed new agreement is not mentioned in the memo- 
randum typed on complainant’s invoices of August 4, 1967. We 
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conclude that complainant has failed to sustain the burden of 
proving that respondent agreed, after sending his check of July 
28, to pay any additional sum. 


It is concluded that the cashing by complainant of respondent’s 


check marked in full payment constituted an accord and satis- 
faction, and precludes complainant from recovering the balance 
claimed. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,425) 


STOCKTON TOMATO COMPANY, INC. v. EMBASSY PRODUCE CORPO- 


RATION, PACA Docket No, 2-938. Decided April 7, 1969. 


Breach of contract not established 
Where respondent failed to establish breach of contract by complainant and 
damages resulting therefrom, and also failed to prove modification of 
the contract by complainant, respondent is liable to complainant for the 


balance of the agreed purchase price of the tomatoes. Respondent’s 
counterclaim is dismissed. 


Jerome M. Luka, Sahn, Shapiro & Epstein, New York, New York, for 
complainant. 


Edward M. Cohen, New York, New York, for respondent. 
James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed February 8, 1968, com- 
plainant seeks reparation of $2,335.75, which amount is alleged 


to be the balance due on the purchase price of nine shipments 


of tomatoes sold to respondent in October 1967. 


A copy of the Department’s investigation report was served 
upon complainant. Copies of the investigation report and the 
formal complaint were served upon respondent. Respondent filed 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 483 


an answer on June 11, 1968, in which an oral hearing was re- 


quested. As a first separate defense, respondent alleged that the 
contracts between the parties were modified whereby complain- 
ant agreed to allow and respondent agreed to accept a credit of 


50 cents per box of tomatoes. As a second separate defense and 


by way of counterclaim, respondent alleged that the tomatoes 


did not meet the implied warranties of quality, merchantability, 
and fitness for purpose and, thereby, respondent sustained dam- 
ages in excess of the sum of $3,000. 


An oral hearing was held at New York, New York, on Novem- 
ber 1, 1968, at which both parties were represented by counsel. 


One witness testified for complainant, none for respondent. 


FINDINGS OF FACT 


1. Complainant, Stockton Tomato Company, Inc., is a corpo- 
ration whose address is P. O. Box 1275, Stockton, California. At 
the time of the transactions involved herein, complainant was 
licensed or subject to license under the act. 


2. Respondent, Embassy Produce Corporation, is a corpora- 
tion whose address is 1639 Centre Street, Brooklyn, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. During October 1967, in the course of interstate commerce, 
complainant sold to respondent nine van loads of ACE brand 
tomatoes, sizes 5x6, 6x6, and 6x7, for a total sales price of 
$26,444.75, including Transigard Unit charges, all f.o.b. shipping 
point French Camp, California. 


4. The contracts between the parties were negotiated by a 


broker, Moe Scherer, of Stan Scherer Marketing Services, Inc., 
Homestead, Florida. 


5. On or about the dates of sale, complainant shipped from 
French Camp, California, nine van loads of tomatoes meeting 
contract specifications. One load went to respondent at South 
Kearney, New Jersey, and the remaining eight loads went to 
respondent at Brooklyn, New York. Each of the loads was fed- 
erally inspected prior to shipment and the tomatoes were certi- 
fied to be U.S. No. 1. 
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6. Upon arrival at the specified destinations, respondent ac- 


cepted the shipments of tomatoes and paid to complainant 
$24,109.00 as follows: 


Date of Agreed Amount Paid Amount 
Sale Van No, Purchase Price By Respondent Unpaid 
10-1 FT 732401 $ 2,875.50 $ 2,413.00 $ 462.50 
10-5 SFTZ 711517 2,765.00 2,645.00 120.00 
10-5 SFTZ 504050 3,252.50 2,790.00 462.50 
10-6 FT 512079 2,843.25 2,593.25 250.00 
10-6 FT 521160 3,088.00 3,083.50 4.50 
10-9 SFTZ 504213 8,021.25 2,753.25 268.00 
10-9 SFTZ 504104 3,241.25 3,107.25 134.00 
10-11 SFTZ 504205 3,145.75 2,945.75 200.00 
10-11 SFTZ 504381 2,212.25 1,778.00 434.25 

$26,444.75 $24,109.00 $2,335.75 


7. There is now due and owing the complainant from respond- 
ent the sum of $2,335.75, no part of which has been paid. 


8. The formal complaint was filed February 8, 1968, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


On December 6, 1968, respondent filed a petition to reopen 
the oral hearing for the further submission of evidence (7 CFR 
47.20(b)). A copy of this petition was served upon complainant 
and it filed objections thereto. The presiding officer denied the 
petition on January 13, 1969. In a letter dated February 14, 
1969, respondent requested reconsideration of the ruling of the 
presiding officer. After reviewing the entire matter we are in 
agreement with the presiding officer in denying the petition. 


Respondent does not dispute the acceptance of the nine ship- 
ments of tomatoes. Accordingly, having accepted the tomatoes, 
respondent is liable to complainant for the agreed purchase 
prices thereof, less provable damages sustained by respondent 
as the result of any breach of contract by complainant. B. G. 


Anderson Co., Inc. v. Communale, 25 A.D. 228 (1966). 


It is respondent’s position, as alleged in the answer, that a 
loss in excess of the sum of $3,000 was sustained by respondent 
because the tomatoes did not meet the implied warranties of 
quality, merchantability, and fitness for purpose. The burden 
was on respondent to prove the claimed breaches and damages 
by a preponderance of the evidence. Uniform Commercial Code 
§ 2-607. 
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Respondent’s defense and counterclaim fail for total lack of 
any evidence to prove the claimed breaches or the resulting 
damages. No witnesses were called to testify for respondent and 
no documentary proof was offered in its behalf to establish the 
condition of the tomatoes upon arrival at the destinations. We 
conclude, therefore, that this defense of respondent is without 
merit and that its counterclaim should be dismissed. 


Respondent also alleged in its answer, as a separate and dis- 
tinct defense, that in October 1967 the contracts between the 
parties were modified whereby complainant agreed to allow re- 
spondent a credit of 50 cents per box on all of the tomatoes. The 
only evidence of record in this proceeding to support the alleged 
modification of the contracts is contained in a letter to the De- 
partment dated February 27, 1968, from the broker, Moe Scherer, 
indicating that complainant’s President, Frank Ray, had agreed 
to a 50 cents per box allowance. Ray appeared at the hearing and 
testified that he made no adjustment with the broker on any of 
the tomato sales made to respondent. As against Ray’s testimony 
under oath that he made no adjustment with the broker, we 
find Scherer’s unsworn statement to the contrary as being wholly 
unacceptable to meet respondent’s burden of proof by a prepond- 
erance of the evidence, and it is so concluded. 


The total of the contract prices for the nine loads of tomatoes 
involved herein is $26,444.75. Respondent has paid complainant 
$24,109.00 in connection with these transactions, leaving a 
balance due and owing complainant of $2,335.75. Respondent’s 
failure to pay this balance is a breach of the contract between 
the parties, in violation of section 2 of the act. We conclude that 
reparation in the amount of $2,335.75, with interest, should be 
awarded to complainant as damages arising from respondent’s 
breach. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,335.75, with interest there- 
on at the rate of 6 percent per annum from November 1, 1967, 
until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 12,426) 


BARKER FARMS v. DALE’S PRODUCE. PACA Docket No. 2-1135. 
Decided April 10, 1969. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


On January 17, 1969, there was entered an order staying a 
default order for reparation entered December 23, 1968. The 
stay order was entered as the result of a request by respondent 
for an extension of time for the filing of a motion to reopen 
after default in the filing of an answer to the complaint. Re- 
spondent was given until January 31, 1969, to file such a motion 
but none has been filed. 


Accordingly, the stay order of January 17, 1969 is vacated 
and the reparation order of December 23, 1968 is reinstated. 


(No. 12,427) 


L. GILLARDE COMPANY v. NEW DEAL PRODUCE. PACA Docket No. 
2-857. Decided April 10, 1969. 


Grapes—F.o.b. transaction—Delay in transit—Damages 


In an f.o.b. acceptance final transaction where complainant was not respon- 
sible for the delay in transit, the grapes were accepted by respondent 
and no new agreement was reached by the parties after arrival of the 
shipments, any damages resulting from such delay must be borne by 
respondent. 


Breach of contract—Damages 


Although complainant breached the contract as to grade in a portion of one 
of the shipments, respondent has not established its damages with re- 
spect to such portion and respondent is liable to complainant for the full 
agreed purchase price of the grapes. 


Harold S. Lansing, Blankstein & Lansing, Chicago, Illinois, for complainant. 
George H. Trifelos, Canton, Ohio, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $4,307.25 
in connection with the sale and shipment of two carloads of 
grapes in interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Re- 
spondent filed an answer to the complaint denying liability for 
the amount claimed, and in effect claiming that complainant 
failed to deliver grapes meeting the requirements of the contract. 
Respondent requested an oral hearing. 


An oral hearing was held at Canton, Ohio, on September 20, 
1968. Both parties were present in person and each was repre- 
sented by counsel at the hearing. Two witnesses testified for 
each of the parties. Complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Company, is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent is an individual, George Maragas, doing business 
as New Deal Produce, whose address is 612 Cherry Avenue, S.E., 
Canton, Ohio. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. On or about October 12, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Juice grapes, PFE 46147, consisting of 840 36- 
pound lidded lugs, Muscats, Ridin Hi brand, U.S. No. 1, 21% 
sugar, net weight 30,240 pounds, at $110 per ton, and 200 36- 
pound lidded lugs, Alicante, Ridin Hi brand, U.S. No. 1, 20.5% 
sugar, net weight 7200 pounds, at $150 per ton, plus $75 pre- 
cooling, for a total invoice price of $2,278.20, f.o.b. shipping 
point Acceptance Final. 


4. At 10 a.m. on October 12, 1967, complainant confirmed the 
transaction by wire as follows: 


“CONFIRMING PHONE DIVERTING YOU VIA 
SPUPN&W LOGANSPORT PENNA. SHIPPED YESTER- 
DAY PFE 46147 CONTENTS 840-364 MUSCATS 21% 











L. GILLARDE CO. v. NEW DEAL PRODUCE 489 
Cite as 28 A.D. 487 


SUGAR NET 30240# BASIS $110 TON AND 200-364 
ALICANTE 20.5% SUGAR NET 7200# BASIS $150 TON 
FOB CALIFORNIA PLUS $75 PRECOOLING. BOTH 
USONE RIDIN HI BRAND. TERMS FOB ACCEPTANCE 
FINAL. THANKS.” 


5. A Federal-State inspection was made of the grapes at 
Kingsburg, California, at 2 p.m., October 11, 1967, the date of 
shipment, which showed the 840 lugs of Muscats contained ap- 
proximately 14 of 1 percent decay and graded U.S. No. 1 Juice. 
The 200 lugs of Alicantes contained approximately 1 percent 
decay and graded U.S. No. 2 Juice. Sugar content of the Muscats 
was 21% and of the Alicantes 20.5%. 


6. On or about October 20, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Juice grapes, which had been shipped on October 
18, 1967, from Harford, California, in car SFRD 21274, consist- 
ing of 1,040 36-pound lidded lugs, Turano Muscats, Turano 
brand, U.S. No. 1, 22% sugar, net weight 37,220#, at $105 per 
ton, plus $75 precooling, for a total invoice price of $2,029.05, 
f.o.b. shipping point Acceptance Final. 


7. At 12 Noon on October 20, 1967, complainant wired re- 
spondent the following confirmation: 


“CONFIRMING PHONE DIVERTING YOU VIA PENNY 
SHIPPED EIGHTEETH RD 21274 CONTENTS 1,040-36# 
LUGS TURANO MUSCATS USONE 22% SUGAR NET 
37220 BASIS $105 TON FOB CALIFORNIA PLUS $75 
PRECOOLING TERMS FOB ACCEPTANCE FINAL. 
THANKS.” 


8. At 1:15 p.m. on October 18, 1967, at Harford, California, . 
a Federal-State inspection was made of the grapes contained in 
SFRD 21274, showing 14 of 1 percent decay, mostly straw and 
amber color, less than 5% raisining and raisined berries, average 
sugar test 22%, and grading U.S. No. 1 Juice. 


9. The carload of grapes contained in PFE 46147, which was 
shipped from California on October 11, 1967, arrived at Canton, 
Ohio, on or about October 26, 1967. Respondent inspected the 
grapes upon arrival and promptly complained to complainant 
by telephone that the grapes were wet and moldy and that they 
were late in arriving at destination. Respondent was instructed 
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by the person to whom he spoke at complainant’s place of busi- 
ness to sell the grapes and do the best he could with them. 


10. The grapes contained in SFRD 21274, which were shipped 
from California on October 18, 1967, arrived at Canton, Ohio, 
on or about October 29, 1967. Respondent inspected the grapes 
and complained to complainant by telephone that the grapes 
were wet and green and that 25% of the grapes were rotten. 


Again respondent was told by complainant’s spokesman to sell 
the grapes and do the best he could with them. 


11. Respondent disposed of the grapes and tendered to com- 
plainant two checks in full settlement of the purchase prices, 
$1,343.20 on car PFE 46147, and $1,097.05 on car SFRD 21274. 
Complainant refused to accept these checks in full settlement 
and the total purchase price of $4,307.25 remains unpaid. 


12. The formal complaint was filed on January 26, 1968, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


The two carloads of grapes involved herein were sold on an 
F.0O.B. Acceptance Final basis. Complainant appears to take 
the position that in this type of contract, respondent as the buyer 
has no recourse whatsoever against complainant as the seller. 
This is not an accurate interpretation of the Regulations issued 
by the Department pursuant to the Act. Under the Regulations, 
Section 46.43(m), F.0.B. Acceptance Final means that the buyer 
accepts the produce at shipping point and has no right of rejec- 
tion; and further, that the suitable shipping condition warranty 
does not apply under this term. However, the buyer does have 
recourse for a material breach of the contract by the seller, 
provided the buyer has accepted the shipment. The buyer’s 
remedy under this type of contract is by recovery of damages 
from the seller. 


There is no question of rejection here; respondent accepted 
both shipments of grapes upon arrival, but promptly complained 
to complainant regarding the condition of the grapes. In his 
answer, respondent in effect admits the F.0.B. Acceptance Final 
term of the contract. He avers with respect to both shipments 
that complainant “waived the F.0.B. Acceptance Final provision 
by telling the respondent to sell the grapes and get the best price 
he could for them and that they would make an adjustment.” 
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This allegation is denied for the most part by complainant, al- 
though the evidence does establish that respondent reported and 
complained about the condition of the grapes upon arrival. In 
any event, respondent appears to have sold the grapes for the 
best prices he could obtain, and tendered to complainant the 
proceeds in full settlement of the contract prices of the two loads 
of grapes. Complainant refused to accept such settlement, which 
lends some weight to its claim that it did not offer respondent 
any adjustment in the price. 


The effect of respondent’s position in this connection, and his 
actions in tendering to complainant the proceeds received from 
the resale of the grapes, is to claim that a new agreement was 
reached between the parties after arrival of the grapes which 
permitted or authorized respondent to sell the grapes for com- 
plainant’s account. It has frequently been held in proceedings 
under the Act that expressions, such as “Do the best you can 
with it” and (“Sell the grapes and get the best price you can 
for them and we will make an adjustment”) cannot be construed 
as an authorization to handle the shipment for the account of 
the seller. Wm. P. Hearne Produce Co. Inc. v. J. E. Nelson & 
Sons, 25 A.D. 550; Nick Kalender Farm v. Royal Palm Produce, 
25 A.D. 1171. Accordingly, even though we give the fullest cre- 
dence to respondent’s allegations concerning the telephone con- 
versations with complainant’s office, we are of the opinion that 
he has failed to establish that a new agreement was reached by 
the parties after arrival of the grapes, and it is so concluded. 


In support of his position that he should not be required to 
pay the full purchase prices of the grapes in question, respond- 
ent submitted in evidence a Railroad Perishable Inspection 
Agency certificate, covering inspection of the grapes in car 
PFE 46147 on October 27, 1967, which showed as to the Muscats 
15 to 30 percent weak, wet berries and packs wet from this, 10 
to 12 percent Gray Mold, some nested. As to the Alicantes, 15 
to 20 percent weak, wet berries and packs moderately wet from 
this, 2 to 3 percent Gray Mold, some of which was nested. A Rail- 
road Perishable Inspection Agency report covering inspection 
on October 30, 1967, of the grapes shipped in car SFRD 21274, 
showed 15 to 25 percent weak, wet berries and packs slightly 
wet to moderately wet on account of this. Respondent testified 
that his customers bought grapes for wine-making purposes, 
and that because of the poor condition of these grapes, they re- 
fused to buy them. 
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The evidence establishes that both shipments of grapes involved 
herein were delayed in transit as long as 6 to 7 days. We have 
little doubt that the poor condition of the grapes when inspected 
at destination resulted, at least in large part, from this delay in 
transit, particularly in view of the fact that Federal-State in- 
spections at shipping point showed the grapes graded U.S. No. 
1 Juice, with the exception of about 200 Alicantes which graded 
U.S. No. 2 Juice. If delay in transit had been attributable to 
complainant, respondent would be entitled to recover any damages 


from complainant which resulted from the delay. See L. Gillarde 
Sons Company v. I. Meltzer & Son, 23 A.D. 481. However, there 
is no evidence that complainant was in any way responsible for 


the delayed arrival of the shipments. Respondent accepted the 
grapes at shipping point (F.0.B. Acceptance Final) and any 


delay or damage in transit resulting therefrom must be borne 
by respondent. 


Complainant, however, is not free from blame, since it appears 


from complainant’s own evidence that it breached the contract 
of October 12, involving car PFE 46147. The contract provided 
for a carload of U.S. No. 1 Juice grapes. The shipping point in- 
spection certificate attached to the complaint shows that 200 


lugs in that shipment, of the Alicante brand, were U.S. No. 2 
grapes. Under the Act, respondent is entitled to any proven 


damages resulting from this breach of the contract by complain- 
ant. Unfortunately, respondent’s evidence does not establish his 


damage with respect to the 200 out-of-grade lugs of grapes, and 


we have no basis for awarding respondent damages in connection 


with the 200 lugs in question. On the basis of the evidence, we 
conclude that respondent’s failure to pay complainant the full 
agreed purchase prices of the two carloads of grapes was in 


violation of Section 2 of the Act. Complainant should be awarded 


reparation against respondent in the amount of $4,307.25, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,307.25, with interest there- 


on at the rate of 6 percent per annum from December 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,428) 


JEROME KANTRO COMPANY v. L. GEORGE Co. PACA Docket No. 
2-893. Decided April 14, 1969. 


Bankruptcy—Dismissal of reparation proceeding 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant 


seeks an award of reparation against respondent in the sum of 
$5532.80, in connection with a transaction involving a carload 
of lettuce in interstate commerce. 


A copy of the report of investigation was served upon each of 


the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto, denying liability. 


The license records of the Department, of which we take official 


notice, contain a copy of a bankruptcy petition filed by respond- 
ent in the United States District Court for the Eastern District 


of Pennsylvania, on December 19, 1968. Complainant is listed 
in that petition as a creditor of respondent-bankrupt in the 


amount of $5532.80. The records of the Department show that 
respondent was discharged as a bankrupt on March 5, 1969. 


Under the circumstances, the complaint should be and hereby is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,429) 


JOHN M. EVANS PRODUCE Co. v. KLEIMAN & HOCHBERG, INC. 
PACA Docket No. 2-1022. Decided April 14, 1969. 


F.o.b. sale—Good delivery standards—Adjustments or allowances 


Where complainant shipped lettuce that met good delivery standards and 
respondent failed to establish breach by complainant or a price adjust- 
ment for alleged poor quality, respondent liable for agreed purchase price. 
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Earl G. Strohl, Shippers’ Traffic Service, Phoenix, Ariz., for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 
































PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $532 in 
connection with the sale and shipment of a carload of lettuce in 
interstate commerce. } 


A copy of the formal complaint and copies of the Depart- 
ment’s report of investigation and supplemental report of in- 
vestigation were served upon respondent. Copies of the report 
of investigation and the supplemental report of investigation 
were also served upon complainant. Respondent filed an answer 
to the complaint denying the validity of the allegations thereof 
and, in substance, denying liability for the amount claimed. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, but no answering statement was sub- 
mitted by respondent. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Monroe Evans, doing 
business as John M. Evans Produce Co., whose address is P. O. 
Box 895, Glendale, Arizona. 


2. Respondent, Kleiman & Hochberg, Inc., is a corporation 
whose address is Units 229-230-231, Hunts Point Terminal 
Market, Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


8. On or about November 20, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent ) 
a carload of Stagecoach brand lettuce, 2-dozen size, containing 
1,064 cartons, at $2.50 per carton, plus 20¢ per carton vacuum 
cooling, for a total invoice price of $2,872.80, f.o.b. Arizona 
shipping point. The contract was negotiated between complain- 
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ant’s salesman Leonard O’Day and Rocky Oddo, a broker located 
at Phoenix, Arizona. 


4, Pursuant to the contract referred to in Finding of Fact 3, 
complainant shipped on November 20, 1967, from loading point 
in the State of Arizona to respondent at Bronx, New York, a 
carload of lettuce, in car SFRC 51106. 


5. Upon arrival of the lettuce at destination, respondent ac- 
cepted the shipment, but complained by telephone to the broker 
concerning the quality of the lettuce. The broker contacted com- 
plainant’s salesman, relaying respondent’s complaint, and re- 
quested a 50¢ per carton allowance. The salesman refused to 
grant such allowance. 


6. Respondent obtained a Federal inspection of the lettuce at 
noon on November 27, 1967. The pertinent part of the report of 
such inspection is as follows: 


“Quality: Clean, fairly well trimmed, outer head leaves 
green color. Average 80% hard or firm, 20% fairly firm. 
Grade defects range 2 to 7 heads per carton, average 17% 
consisting of seedstems and mechancial damage. 


“Condition: Heads or portion of heads not affected by condi- 
tion defects are fresh and crisp. Wrapper Leaves: No decay. 
Head Leaves: 1 to 3 heads in most cartons, none in some, 
average 7% damage by bruising scattered throughout pack. 
Average 1% damage by Russet Spotting. No decay.” 


7. Respondent deducted 50¢ per carton from the agreed pur- 
chase price and remitted to complainant the sum of $2,340.80, 
leaving a balance of $532. 


8. The formal complaint was filed on June 26, 1968, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The established facts in this case are that respondent purchased 
and complainant sold a carload of lettuce, at an agreed price, 
that complainant shipped a carload of lettuce to respondent, 
that respondent accepted the lettuce, although complaining about 
the quality, and that respondent has failed to pay the full agreed 
purchase price for the lettuce. 


Since respondent accepted the lettuce, it is liable to complain- 
ant for the contract price thereof, subject to its right to claim 
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damages for any established breach of the contract on the part 
of complainant. The burden of proving both a breach by com- 
plainant and the damages resulting therefrom is upon respond- 
ent. Respondent does not even claim that complainant breached 
the contract and has offered no evidence to establish a breach. 
The only evidence submitted by respondent is a six line, verified 
letter which denies “the validity of the allegations of the John 
M. Evans Produce Co.” and states that “the complaint as stated 
in the file is not in accord with the true facts.” However, re- 
spondent has made no effort to submit what it considers to be 
“the true facts.” 


In the supplemental report of investigation, a letter addressed 
to the Department by broker Rocco Oddo, dated August 1, 1968, 
states that after respondent called him to complain about the 
poor quality of the lettuce, he, Oddo, got in touch with com- 
plainant’s Mr. O’Day and asked for a 50¢ allowance. He further 
states that O’Day agreed that the quality of the lettuce was poor, 
but believed the car should make a profit and asked that the 
broker let him know how respondent made out with the sale of 
the lettuce. Oddo further stated that the next day respondent 
informed him that he had to have a 50¢ allowance and that 
O’Day was again contacted, and “we haggled around for a day 
or two. Mr. O’Day finally agreed to a 35 cent allowance.” Oddo 
stated further that respondent insisted it “absolutely had to 
have the 50¢ allowance,” and although Mr. O’Day had by that 
time left Phoenix for McAllen, Texas, Oddo was able to reach 
O’Day on December 6, 1967, and during that phone conversation 
O’Day “finally agreed to a 50¢ allowance.” It appears that when 
the last conversation took place between O’Day and Oddo, on 
December 6, 1967, O’Day was no longer employed by complainant. 
In any event, complainant states in its sworn opening statement 
that O’Day had no authority to make adjustments after sales 
without the consent of complainant. 


On the basis of the evidence, we must conclude that respondent 
has failed to sustain the burden of proving that complainant 
breached the contract in any way; and has also failed to establish 
that it was granted a 50¢ allowance after arrival of the lettuce. 
As a matter of fact, the inspection report is clear evidence show- 
ing that complainant delivered lettuce which met the Good De- 
livery Standards set forth in Section 46.44(2) of the Regulations 
issued by the Department pursuant to the Act. We further con- 
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clude that respondent’s failure to pay complainant the full pur- 
chase price of the lettuce in question was in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $532, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $532, with interest thereon 
at 6 percent per annum from January 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,430) 


In re RAYBURN BROTHERS, INC. PACA Docket No. 2-1240. De- 
cided April 14, 1969. 


Misrepresentation of state of origin—Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license for a 
period of 60 days for violation of the act where respondent misrepre- 
sented by label, etc., the State of origin of numerous lots of potatoes 
received by respondent and repacked and sold by it in containers showing 
that the potatoes were grown in the State of Idaho when most of them 
were grown elsewhere. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the “Act’’, instituted by a 
Complaint filed on April 4, 1969, by the Acting Director, Fruit 
and Vegetable Division, Consumer and Marketing Service, United 
States Department of Agriculture, requesting that Respondent’s 
license be suspended for 60 days. It is alleged in the Complaint 
that Respondent misrepresented by mark, stencil, label, state- 
ment or deed the State of origin of 101 lots of potatoes received 
by Respondent in interstate commerce and repacked and sold 
by it in sacks, cartons and bales showing that the potatoes were 
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grown in the State of Idaho, when in fact, most of these potatoes 
were grown in States other than Idaho, preponderantly in the 
State of Wisconsin. 


Respondent, having been informed that a Complaint would be 
filed, admitted by letter that during January and February 1969, 
it purchased nine carloads of Idaho Russet potatoes and 64 carlot 
equivalents of Russet potatoes, grown mostly in Wisconsin and 
States other than Idaho and that during these months it sold 
to one customer the equivalent of 39.83 carloads of these potatoes. 
Respondent admitted these potatoes were misrepresented to be 
Idaho potatoes when, in fact, most of them were not Idaho 
potatoes. Respondent, in its letter consented to the suspension 
of its license for 60 days and requested that the 60-day period 
take effect on or about June 1, 1969. 


FINDINGS OF FACT 


1. Respondent is a Florida corporation doing business as 
Rayburn Brothers, Inc., whose address is 1402 South Alexander 
Street, Plant City, Florida. Pursuant to the licensing provisions 
of the Act, license No. 672214 was issued to Respondent on June 
2, 1967, and next is subject to renewal on or before June 2, 1969. 


2. During January and February 1969, Respondent misrep- 
resented by mark, stencil, label, statement and deed, the State of 
origin of 101 lots of potatoes received in interstate commerce, 
repacked and sold with misrepresentations that they were Idaho 
potatoes when, in fact, most of the potatoes were not Idaho 
potatoes. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, Respond- 
ent has wilfully, repeatedly and flagrantly violated Section 2(5) 
of the Act (7 U.S.C. 499b(5)). 


Respondent admitted by letter the violations contained in Find- 
ing of Fact 2 and consented to the suspension of its license for 
a period of 60 days commencing on or about June 1, 1969, the 
same sanction requested in the Complaint. An order to this effect 
should be issued. 


ORDER 


Effective June 1, 1969, Respondent’s license issued under the 
Act is suspended for a period of 60 days. 


Copies hereof shall be served upon the parties. 
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(No. 12,431) 


J. A. WooD COMPANY v. TED SOBIECH. PACA Docket No. 2-739. 
Decided April 15, 1969. 


Petition for reconsideration—Dismissal 


As the order of March 21, 1969, is supported by the evidence and by the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on March 21, 1969, dismissing the 
complaint and counterclaim. A copy of this order was served 
upon complainant on March 25, 1969. Complainant filed a peti- 
tion for reconsideration on April 4, 1969, which was within the 
10-day period allowed by section 47.24 of the rules of practice 
(7 CFR 47.24). In accordance with that section, the timely filing 
of the petition automatically operated to set aside our order of 
March 21, pending final action on the petition. 


Upon reconsideration of the order of March 21, 1969, we find 
that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and by the law applicable thereto. Accordingly, com- 
plainant’s petition should be and hereby is dismissed without 
prior service upon respondent, and our order of March 21, 1969, 
dismissing the complaint and counterclaim, is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 12,432) 


In re DAVID WILLIAM TORRES, t/a JOPLIN FRUIT CO., a/t/a FOUR 
STATE PRODUCE SERVICE. PACA Docket No. 2-1102. Decided 
April 15, 1969. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay for numerous shipments of perishable agricul- 
tural commodities in interstate commerce constitute repeated and flag- 
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rant violations of the act. As respondent’s license terminated prior to 
institution of this proceeding the suspension or revocation thereof is not 


ordered but the facts and circumstances of the violations found herein 
shall be published. 


Thomas J. Donnelly for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the com- 
plaint charges respondent with failure to pay for numerous 
shipments of fruit and vegetables in interstate commerce. Re- 
spondent filed an answer reciting simply that he had been ad- 
judged a bankrupt on May 15, 1968, in a bankruptcy proceeding 
in the United States District Court for the Western District of 
Missouri. Complainant filed a motion for a hearing examiner’s 
report based on respondent’s failure to deny the specific allega- 
tions of the complaint, resulting in an admission of the facts. 


Hearing Examiner Liebert granted the motion referred to 
above and issued a recommended decision and proposed order. 
Respondent did not file exceptions. 


In view of the above, the hearing examiner’s recommended 
decision and proposed order are adopted as the final decision and 


order herein. The order shall become effective on the 11th day 
after the date of this order. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
November 4, 1968, by the Fruit and Vegetable Division, Con- 
sumer and Marketing Service, United States Department of 
Agriculture. The respondent, a former licensee under the Act, 
was charged with failing to pay for numerous purchases of 
fruits and vegetables in interstate commerce. Complainant re- 


quested a finding that respondent had flagrantly and repeatedly 
violated the Act. 
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Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served on respondent by the 
Hearing Clerk on November 5, 1968, and he was advised in 
writing that failure to plead specifically to the allegations of the 
complaint would constitute an admission of them. Respondent 
filed an answer on November 27, 1968, consisting solely of the 
statement, with supporting court order, that respondent had been 
adjudged a bankrupt and discharged from all debts and claims 
in a bankruptcy proceeding on May 15, 1968. On December 4, 
1968, complainant filed a motion for issuance of the hearing 
examiner’s report without further procedure. On March 14, 1969, 
this motion was granted for the reason that respondent’s answer 
failed either to affirm or deny the specific allegations in the com- 
plaint, thus constituting an admission by respondent of the facts 
stated in the complaint. Respondent waived oral hearing in the 
matter by failure to request it within the time specified in the 
Rules. 


On March 14, 1969, the Hearing Examiner, John G. Liebert, 


issued his recommended decision without further investigation 
or hearing, pursuant to Section 47.30(c) of the Rules of Practice 


(7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, David William Torres, is an individual trading 
as Joplin Fruit Co., also trading as Four State Produce Service, 
whose address is 120 E. 13th Street, Joplin, Missouri 64801. 


2. Pursuant to the licensing provisions of the Act, license No. 
680606 was issued to respondent on October 3, 1967, but termi- 
nated on October 3, 1968, when respondent failed to renew his 
license. However, respondent’s license was suspended on February 
28, 1968, when he failed to pay a reparation award in the amount 
of $2,810.25 issued against it on January 22, 1968 (PACA 
Docket No. 2-727). 


38. During the period July 13, 1967, through November 4, 
1967, respondent received on consignment 11 lots of fruits and 
vegetables in interstate commerce from six shippers. Respondent 
sold the commodities and issued accounts sales to the shippers, 
but failed to pay to the shippers the net proceeds realized by 
respondent and due said shippers. The pertinent details of these 
transactions are as follows: 
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4, During the period December 26, 1966, through December 
7, 1967, respondent purchased 83 lots of fruits and vegetables 
from 35 sellers at agreed purchase prices. The sellers shipped 
the vegetables in interstate commerce from the States indicated 
below to respondent who accepted each shipment without com- 
plaint upon arrival, but failed to make full payment promptly 


of the agreed purchase prices due the sellers. The pertinent de- 
tails of these transactions are as follows: 
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5. The total of the unpaid amounts listed in paragraphs 3 and 
4 are $83,745.32. Other than the payments listed as being paid 
there is no evidence that any of the amounts listed as unpaid have 


in fact been paid. Formal reparation awards were issued against 
respondent as follows: 


Docket Amount of Paragraph of 
Complainant Date of Award No. Award Complaint 


Fort Pierce Tomato Jan. 22, 1968 2-727 $2,810.25 4 
Growers 


Brown Fruit Co. March 22, 1968 2-814 $2,361.40 4 
Trankina, Hatanka, March 22, 1968 2-815 $2,929.50 4 
and Ota 


Carl Maggio April 1, 1968 2-816 $1,869.50 4 

Farmers Potato April 1, 1968 2-817 $ 551.75 4 
Exchange 

Southmost Vegetable April 3, 1968 2-823 $1,890.00 4 
Cooperative 

Hi-Life April 3, 1968 2-824 $2,555.90 4 

Mendelson Zeller April 4, 1968 2-825 $5,696.25 4 
Co., Inc. 

Sunshine Farms April 16, 1968 2-845 $2,616.21 8&4 

Jones Bros. April 16, 1968 2-846 $5,461.67 3 

E. M. Mallet, Inc. April 16, 1968 2-847 $ 805.02 4 

Pride of Texas April 16, 1968 2-848 $ 449.17 4 
Citrus, Inc. 


Diercks & Sons, Inc. May 8, 1968 2-866 $ 662.50 3 
Albin P. Crutchfield June 4, 1968 2-867 $2,328.37 3 
Gregory Produce May 10, 1968 2-868 $3,465.69 4 


6. The acts of respondent in failing to account truly and 
correctly and make full payment promptly of the net proceeds 


and agreed purchase prices, as alleged in Findings 3 and 4 of 
this complaint, constitute flagrant and repeated violations of 


Section 2 of the Act (7 U.S.C. 499b). 


7. On September 6, 1968, by notice in writing, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
contained in Findings 8 and 4 of this complaint. Respondent has 
failed to do so. 


PRUPOSED CONCLUSIONS 


Respondent’s failure to pay promptly for purchases of fruits 
and vegetables in interstate commerce constituted willful, flag- 
rant, and repeated violations of Section 2 of the Act. 
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The fact that respondent has been discharged in bankruptcy 
for obligations to shippers is not a defense to the unlawful acts 
of failing or refusing to make full payment promptly for the 


perishable agricultural commodities received by respondent in 
interstate commerce. See In re Louis Zwick & Son, 25 A.D. 90, 


257 (1966) affmd. 373 F.2d 110 (2nd Cir., 1967), cert. denied 
889 U. S. 835 (1967). 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after its date. 


Copies hereof shall be served on the parties. 


(No. 12,433) 


THE GROWER-SHIPPER POTATO Co. v. SOUTHWESTERN PRO. Co. 
PACA Docket No. 2-1112. Decided April 17, 1969. 


Potatoes—F.o.b. transaction—Suitable shipping condition 


Where respondent failed to establish breach of warranty by complainant and 
damages resulting therefrom, respondent is liable to complainant for the 
balance of the modified contract price of the potatoes. 

Complainant pro se. 

William A. Brinkhaus, Dubuisson and Dubuisson, Opelousas, Louisiana, 
for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of reparation against respondent in the amount 
of $340.75 in connection with a transaction involving 155 bags 
of potatoes in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant and respondent, re- 
spectively, were given the opportunity to file an opening and 
answering statement, but neither did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, The Grower-Shipper Potato Co., is a corpora- 
tion whose address is P. O. Box 761, Monte Vista, Colorado. 


2. Respondent is an individual, James R. Soileau, doing busi- 
ness as Southwestern Pro. Co., whose address is RFD 5, Box 34, 


Opelousas, Louisiana. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On April 27, 1968, in the course of interstate commerce, 
complainant sold to respondent 145 100-pound bags of potatoes, 
McClure variety, GSP brand, U.S. No. 1 grade, at an agreed 
price of $4.35 per bag, and 10 100-pound bags of potatoes, Rus- 
set type, Starbuck brand, U.S. No. 1 grade, at an agreed price 
of $5.50 per bag, or a total contract price of $685.75, f.0.b. Monte 
Vista, Colorado. 


4. The sale between the parties was negotiated by a broker, 
Brown Sales Company, of New Iberia, Louisiana. The broker 


did not issue a confirmation or memorandum in connection with 
the sale. 


5. Each of the two lots of potatoes involved herein was certi- 
fied, after Federal-State inspection at Monte Vista on the morn- 
ing of April 27, as being U.S. No. 1, Size A. Subsequently, and 
on the same day, the subject potatoes were billed out of Monte 
Vista by truck to respondent at Opelousas, Louisiana, where they 
arrived and were accepted by respondent. 


6. Respondent has paid $200 to complainant in connection with 
this transaction. 
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7. The formal complaint was filed on September 26, 1968, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no issue presented with respect to the 10 100-pound 
bags of Russet potatoes which comprised a part of the produce 
covered by the contract of April 27, 1968, between the parties. 
Respondent admits the purchase, receipt and acceptance of the 
Russets and admits that they met contract requirements. Com- 
plainant in turn admits—in substance—having received payment 
for this lot of potatoes, since the total of the sum remitted by 
respondent in connection with this transaction, $200, is consider- 
ably in excess of the agreed total f.o.b. price, $55, of the 10 bags 
of potatoes. As to the 145 100-pound bags of McClures, however, 
which comprised the balance of the produce covered by the con- 
tract of April 27, there is sharp dissension. While complainant 
alleges that the McClures met contract requirements and were 
accepted by respondent at contract destination, these allegations 
are denied by respondent. On the contrary, according to respond- 
ent, the potatoes arrived at contract destination in a rotten con- 
dition; they were promptly rejected to complainant through its 
agent, the broker; and the broker, still acting as complainant’s 
agent, instructed respondent to rework the potatoes and salvage 
as many as possible, which respondent did. 


It is obvious that respondent, to succeed in his claim of a 
timely rejection and a valid reformation or modification of the 
original contract of sale of the McClures, as alleged in his answer, 
must establish that the broker was acting at all times, after 
arrival of the potatoes at contract destination, as the agent of 
complainant. In this connection, it has been said that it is the 
acts and conduct of the principal, and not those of the agent, 
that must be relied upon to show the agency. Litchfield v. Green, 
43 Ariz. 509, 33 F.2d (1934). Respondent has not produced 
evidence of any actions of complainant which could be construed 
as a basis for concluding that any agency relationship, either 
express or apparent, existed between complainant and the broker 
after the original contract of sale was made on April 27. Certain- 
ly the fact that the broker was authorized to negotiate the con- 
tract of sale does not, by itself, establish the agency relationship 


claimed by respondent. Cf. N. R. Peet & Son, Inc. v. Rockland 
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County Fruit Farms, Inc., 9 A.D. 475. While the broker is in 
agreement with respondent as to the events which took place at 
contract destination on arrival of the potatoes there, it is not 
shown that the activities of the broker at this time were under- 
taken with the knowledge of complainant. See Nick Argondelis 
v. Senter Bros., 4 A.D. 420. In fact, it appears that no notice 
of respondent’s dissatisfaction with the load was given to com- 


plainant until May 21, 1968, or some 24 days after the potatoes 
were billed out to respondent. 


In reviewing the record before us, we are of the opinion that 
respondent has failed to establish that the broker was repre- 
senting complainant as agent on and after the date of arrival 
of the subject potatoes at contract destination. We therefore 
conclude that the broker was without authority to accept com- 
plainant’s alleged rejection of the potatoes and also was without 
authority to negotiate a new contract with respondent in place 
of that entered into on April 27, 1968. We further conclude that 
respondent accepted the 145 bags of McClures and is therefore 
liable to complainant for the agreed purchase prices thereof, 


as set forth in the contract of April 27, less provable damages 
sustained by respondent as the result of any breach of contract 
on the part of complainant. The burden of proving both breach 


and damages, by a preponderance of the evidence, rests upon 


respondent. Earl Pearcy & Company, Ltd. v. Mayflower Prod- 
ucts, Inc., 27 A.D. 521. 


It appears that respondent, in complaining of the decay al- 
legedly present in the McClures on arrival at contract destination, 
is claiming a breach of the warranty of suitable shipping condi- 
tion in connection with this f.o.b. sale. “Suitable shipping condi- 
tion,” as defined in section 46.43(i) and (j) of the regulations 
(7 CFR 46.43(i) and (j)), means that in an f.o.b. sale the com- 
modity, at time of billing, is in a condition which, if the ship- 


ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. 


At the outset we have some doubts as to the applicability of 


the warranty in this case, for respondent has never established 
the date upon which this shipment reached contract destination 
in Louisiana. We are therefore in no position to judge whether 


the transportation service and conditions were normal as to this 
shipment, as required by the regulations for the application of 
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the warranty. However, assuming that the warranty does apply 
here, we next examine respondent’s apparent claim that the de- 
terioration noted on arrival at contract destination was abnormal. 
As proof of this claim, respondent has submitted a table which 
purports to show the dates upon which the potatoes were re- 
worked, the labor costs for same, and the losses sustained through 
rotten potatoes: 


“5. 6-68 25 sacks of potatoes—Labor— $ 10.00 
Loss due to rot—4 sacks at $4.35 17.40 
$ 27.40 
5-13-68 50 sacks of potatoes—Labor— 30.00 
Loss 9 sacks at $4.35 39.15 
69.15 
“5-18-68 45 sacks of potatoes—Labor— 27.50 
Loss 29 sacks at $4.35 126.15 
153.65 
“6-11-68 Dump balance of 25 sacks of potatoes 
at $4.35 108.75 
Freight paid at $1.00 per sack 
on rotten potatoes 67.00 
Total: $425.95” 


The contract between the parties required only that the pota- 
toes involved herein be U.S. No. 1 grade at shipping point. Both 
lots in this shipment were so certified, after Federal-State in- 


spection made on the date of sale and shipment on April 27, 
1968. Accordingly, we conclude that the potatoes met the ex- 


press warranty as to grade at shipping point. Assuming that 
the shipment traveled under normal transportation service and 


conditions and arrived at contract destination on May 6, 1968, 


we conclude that the loss at contract destination of four bags 


of potatoes through decay, out of a total of 145 bags, is not 
sufficient to warrant a finding that the warranty of suitable 
shipping condition was breached by the shipper. While respond- 


ent has not shown the type or types of decay present in the 
potatoes, or to what extent he was culling out tubers showing 


such type or types of decay, we think it reasonable to conclude 
that respondent was culling out all decay that was present. Under 


such circumstances, respondent is thus demanding a better potato 
on arrival than was required 9 days previously at shipping point, 


since the United States Standards for potatoes, U.S. No. 1 grade 
(7 CFR 51.1541), allow a total of 3% tolerance for all types of 
decay, including 1% allowed for soft rod or wet breakdown. In 


this connection we might observe that complainant’s compliance 
with the contract is to be determined on the presumed date of 
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arrival, or May 6, 1968, and not on some later date or dates. 
Accordingly, we can give little weight to respondent’s claim that 


the decay found in the tubers on May 13, May 18, and June 11, 
1968, should also be accepted as proof of complainant’s breach. 


The total of the f.o.b. purchase prices of the Russets and Mc- 
Clures involved herein is $685.75. Respondent has paid com- 
plainant $200 of this amount, leaving a balance of $485.75. 
Complainant has voluntarily restricted its claim against respond- 
ent, by agreeing to reduce the f.o.b. price of the 145 bags of 
McClures by $1 per bag, or a total reduction of $145. Subtract- 
ing this sum, $145, from the previous balance of $485.75, leaves 
$340.75 due and owing complainant from respondent. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation of $340.75 should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $340.75, with interest thereon 
at the rate of 6 percent per annum from June 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,434) 


In re CENTRAL SALES Co., INC. PACA Docket No. 2-1126. Decided 
April 18, 1969. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay or remit promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or received 
on consignment constitute repeated and flagrant violations of the act. 
As respondent’s license terminated prior to institution of this proceeding 
the suspension or revocation thereof is not ordered but the facts and 
circumstances of the violations found herein shall be published. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judieial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), respondent did not file an answer to the complaint alleg- 
ing failure by respondent, in numerous instances, to remit to 
consignors of fruits and vegetables the proceeds of sales and to 
pay the full purchase price to sellers for commodities purchased. 


Hearing Examiner John Curry accordingly entered a recom- 
mended decision and proposed order pursuant to section 47.30 
of the applicable rules of practice (7 CFR 47.30). 

Respondent filed an exception to the hearing examiner’s report 
stating only that respondent has filed a petition in bankruptcy 
in the United States District Court, Western District of Arkansas 


and that the claims alleged in the complaint are listed as debts 
of respondent in that proceeding. 


This is a disciplinary and not a reparation proceeding. It does 
not result in an order for the payment of money. It is brought 
in vindication of the public interest and does not affect the bank- 


ruptcy proceeding. Therefore, respondent’s sole exception is with- 
out merit. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. 


The order shall become effective on the 11th day after the date 
of this order. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the “Act,” wherein it is alleged in a 
complaint filed November 26, 1968, that the respondent vio- 
lated the Act, as hereinafter set forth. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
(7 CFR 47.30), it is deemed to have admitted the allegations of 
the complaint and waived oral hearing. 
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PROPOSED FINDINGS OF FACT 


1. Respondent is an Arkansas corporation whose mail address 
is P. O. Box 31, Springdale, Arkansas 72764. 


2. Pursuant to the licensing provisions of the Act, license No. 
187593 was issued to respondent on July 11, 1960. Respondent’s 
license was suspended automatically on May 17, 1968, when it 
failed to pay a reparation award issued against it under the Act 
on April 11, 1968 (see paragraph 5 for details of PACA Docket 
No. 2-834). This license was renewed annually but was allowed 
to terminate on July 11, 1968, when respondent failed to submit 
the annual fee to renew the license. 


8. During the period December 5, 1967, through January 8, 
1968, acting for and on behalf of Skookum Packers Association, 
Inc., Wenatchee, Washington, respondent negotiated, in inter- 
state commerce, the sale of three shipments of apples and pears 
to various buyers in Arkansas, Missouri and Oklahoma. The 
seller shipped the fruit in interstate commerce to these buyers. 
Respondent collected the agreed selling prices from the buyers 
but failed to account and make full payment promptly of the 
amounts due the seller. The details of these transactions are as 
follows: 


Date Buyer & Quantity & Selling 
Shipped Address Commodity Price 
12-16-67 Ramey Market, 120 Pkgs. Apples $ 615.00 

Springfield, Mo. 
a Duncan Produce Co., 191 Pkgs. Apples 798.75 
Springdale, Ark. 
2 Simco Produce, 247 Pkgs. Apples 988.00 
Ft. Smith, Ark. 
ni Warehouse Market, Inc., 180 Pkgs. Apples 1,065.00 
Tulsa, Okla. 
= V. B. Hall Wholesale Co., 125 Pkgs. Apples 500.00 
Monett, Mo. 
$3,966.75 
1- 3-68 Warehouse Markets, Inc., 800 Pkgs. Pears 
Tulsa, Okla. & Apples $1,812.50 
Harlin Fruit Co., 275 Pkgs. Apples 
Springfield, Mo. & Pears 1,100.00 
sg V. B. Hall Wholesale Co. 200 Pkgs. Apples 
Monett, Mo. & Pears 812.50 
" Wayne Lansaw, 100 Pkgs. Apples 
Joplin, Mo. & Pears 400.00 


$4,125.00 
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Date Buyer & Quantity & 
Shipped Address Commodity 
1-23-68 Harlan Fruit Co., 290 Pkgs. Apples 
Springfield, Mo. 
” V. B. Hall Wholesale Co., 125 Pkgs. Apples 
Monett, Mo. 
” Duncan Produce Co., 150 Pkgs. Apples 
Springdale, Ark. 
- Warehouse Markets, Inc., 355 Pkgs. Apples 
Tulsa, Okla. & Pears 
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Selling 
Price 


$1,075.00 
512.50 
725.00 


1,742.50 
$4,055.00 


The total of the above selling prices is $12,146.75. As of this 


date, this sum has not been paid. 


4, During the period December 5, 1967, through January 8, 
1968, respondent purchased 11 lots of fruits and vegetables from 
four sellers at agreed purchase prices. The sellers shipped the 
fruits and vegetables in interstate commerce from the states 
indicated below to respondent at Springdale, Arkansas, where 
it accepted each shipment without complaint upon arrival, but 
failed to make full payment promptly of the agreed purchase 
prices due the sellers. The details of these transactions are as 


follows: 
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5. Two of the sellers listed in paragraph 4 above filed formal 
reparation complaints under the Act. As a result, reparation 
awards were issued against respondent as follows: 


a. In favor of S. B. Davis Co., issued April 11, 1968, 
Docket No. 2-834, $4,256.80; and 


b. In favor of High & Mighty Farms, Inc., issued June 4, 1968, 
Docket No. 2-885, $3,675.35. 


These awards totaling $7,932.15 have not been paid. 


6. Respondent purchased, received, and accepted numerous 
lots of fruits and vegetables from 12 sellers. The sellers shipped 
the fruits and vegetables in interstate commerce from the states 
indicated below to respondent at Springdale, Arkansas. Respond- 
ent accepted the shipments without complaint upon arrival, but 
failed to make full payment promptly of the agreed purchase 
prices due the sellers as follows: 


Seller & Address Amount Due & Unpaid 
Bodine Produce Co., Inc., Phoenix, Arizona $ 2,942.40 
Byrd Produce Company, Guadalupe, California 167.25 
Evergreen Farms, Carrizo Springs, Texas 1,716.90 
Groover Fruit Company, Inc., Springfield, Missouri 197.60 
J-B Distributing Co., Los Angeles, California 5,518.80 
Martin Produce, Inc., Salinas, California 499.00 
McAllen Fruit & Vegetable Company, McAllen, Texas 748.75 
Marshall Produce Co., Monte Vista, Colorado 457.81 
Pacific Lettuce Company, Salinas, California 12,499.40 
Joe Phillips, Inc., Fresno, California 943.00 
Santa Clara Produce, Oxnard, California 1,017.30 
Valley Fruit & Vegetable Co., Pharr, Texas 6,124.60 


The total of the above unpaid amounts is $32,832.81 and were 
taken from a petition in bankruptcy filed by the respondent on 
February 6, 1968, in the U. S. District Court for the Western 
District of Arkansas listing the specific information as given 
above. 


7. The sum total of the foregoing amounts in the previous 
paragraph is $57,520.61. 


8. By notice in writing, on September 26, 1968, respondent 
was afforded an opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the Act relating to the 
allegations contained in the complaint. Respondent has failed to 
do so. 
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PROPOSED CONCLUSIONS 


The acts of respondent in failing to make full payment of the 
selling prices collected on behalf of another, as set forth above 
in paragraph 3, and of the agreed purchase prices as set forth 
above in paragraphs 4 through 6, constitute repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b) for which its 
license should be revoked. However, respondent’s license has ex- 
pired. Therefore, the facts and circumstances shall be published. 


PROPOSED ORDER 


The respondent’s license has expired and therefore cannot be 
revoked. However, the facts and circumstances in connection 
therewith shall be published. 


(No. 12,435) 


In re JOHN C. WASHINGTON PRODUCE Co. PACA Docket No. 2- 
1127. Decided April 18, 1969. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay for shipments of perishable agricultural com- 
modities in interstate commerce constitute repeated and flagrant viola- 
tions of the act. As respondent’s license terminated prior to the institu- 
tion of this proceeding, suspension or revocation thereof is not ordered 
but the facts and circumstances of the violations found shall be pub- 
lished. 


Thomas J. Donnelly for.complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), respondent failed to file an answer to the complaint al- 
leging that in numerous specified instances respondent failed to 
pay the agreed-upon purchase prices for fruits and vegetables 
purchased by respondent. 


Hearing Examiner John G. Liebert issued a recommended 
decision to the effect that respondent had violated the act as 
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charged and a proposed order that the facts be published. Re- 
spondent did not file exceptions. 


Accordingly, the recommended decision and proposed order of 
the hearing examiner are adopted as the final decision and order 
herein. 


The order shall become effective on the 11th day after the date 
of this order. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on November 26, 1968, by the Fruit and Vegetable 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture. The respondent, a former licensee under 
the Act, was charged with failing to pay for certain shipments 
of fruits and vegetables in interstate commerce. Complainant 
requested a finding that respondent had flagrantly and repeatedly 
violated Section 2 of the Act. 


Copies of the complaint and the Rules of Practice governing 
procedure under the Act were served on respondent by the Hear- 
ing Clerk by certified mail on November 26, 1968. Respondent 
was informed in the letter of service that an answer should be 
filed within 20 days and that, in accordance with the Rules of 
Practice, failure to answer would constitute an admission of the 
facts alleged. On December 19, 1968, the Hearing Clerk’s service 
was returned as unclaimed mail. On December 20, 1968, in ac- 
cordance with the Rules, the Hearing Clerk re-served the same 
documents by regular mail. On January 24, 1969, respondent by 
telegram advised the Hearing Clerk that he had received the 
service of the documents by regular mail on January 9. He re- 
quested an additional 30 days to prepare and file an answer to 
the complaint. In this telegram respondent also requested an 








524 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 28 A.D. 522 


oral hearing. The Chief Hearing Examiner, Benj. M. Holstein, 
by order entered on January 28, 1969, granted respondent’s re- 


quest for extension of time and gave him until March 1, 1969, 
to file an answer. 


Respondent failed to file an answer by March 1, 1969, and 
has made no further communication with respect to the matter. 
On March 18, 1969, the file was referred to John G. Liebert, 
Hearing Examiner, for the preparation of a recommended deci- 
sion without further investigation or hearing as provided by the 
Rules of Practice in default cases (7 CFR 47.30(c)). According- 
ly, on March 20, 1969, Hearing Examiner Liebert issued his 
recommended decision. 


The Findings of Fact herein are identical with the substantive 
allegations of the complaint, which are deemed to have been ad- 
mitted by respondent by reason of his failure to file an answer 
within the time specified in the Rules and as extended by the 
Chief Hearing Examiner’s ruling of January 28, 1969 (7 CFR 
47.30 (b) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, John Clyde Washington, is an individual trad- 
ing as John C. Washington Produce Co., whose address is P. O. 
Drawer 153, Edinburg, Texas 78539. 


2. Pursuant to the licensing provisions of the Act, License No. 
195309 was issued to respondent on January 29, 1962, was re- 
newed annually, but terminated on January 29, 1968, when re- 
spondent failed to renew the license. However, this license was 
suspended automatically on July 21, 1967, when respondent 
failed to satisfy two reparation awards issued against him under 
the Act (PACA Docket Nos. 2-538, 2-539). 


3. During the period January 9, 1967 through June 20, 1967, 
respondent purchased, in interstate commerce, 12 lots of fruits 
and vegetables from nine shippers at agreed purchase prices. 
The sellers shipped the fruits and vegetables from the states in- 
dicated below to respondent at Edinburg, Texas, where respond- 
ent accepted each shipment without complaint upon arrival, but 
failed to make payment of the agreed purchase prices due the 
sellers, as follows: 
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4, Formal reparation complaints were filed by eight of the 


above sellers and reparation awards have been issued against 
respondent in the following numbered transactions. These awards 
are unpaid at this time. 


Transaction Docket No. & Amount of 
Number (8) Date of Award Award 
1 2-538 $1,182.50 
6-15-67 
4-5 2-620 $1,590.62 
9- 8-67 
6 2-539 $1,402.81 
6-15-67 
7 2-673 $ 960.00 
5- 1-68 
8 2-608 $1,925.00 
9- 6-67 
9-10 2-595 $4,395.00 
8-29-67 
11 2-601 $1,500.00 
8-29-67 
12 2-720 $ 912.00 
1- 5-68 


5. On February 15, 1967, respondent purchased 500 sacks of 
potatoes from Michael-Swanson-Brady of Moorhead, Inc., Moor- 
head, Minnesota, at the agreed purchase price of $825.00 f.o.b. 


The contract of sale was negotiated by brokers Ralph Boehmer, 


Dallas, Texas, and Frank Kenworthy Co., Kansas City, Missouri. 


The seller shipped the potatoes in car ART 38495, in interstate 
commerce from the state of Minnesota to respondent at Edin- 
burg, Texas. The seller sent a draft for the agreed purchase 


price to the First National Bank, Edinburg, Texas, for collection 


from respondent before release of the car was made. The car 
arrived, at Edinburg, Texas, on March 3, 1967, at which time 
respondent refused to pay the draft and rejected the shipment. 
The carrier resold the potatoes on March 14, 1967. The seller 


filed a claim against the carrier for delay in transit and received 
therefrom the sum of $618.75. The seller filed a formal repara- 


tion complaint against respondent and/or Ralph Boehmer and/or 
Frank Kenworthy Company. In a Decision and Order dated July 


29, 1968, (PACA Docket No. 2-721), the Judicial Officer con- 


cluded that respondent’s failure to answer the formal complaint 


constituted an admission of the facts alleged in the formal com- 
plaint and that respondent was liable to the shipper for the f.o.b. 
contract price less the amount received by the seller from the 


carrier, The seller was awarded reparation against respondent 
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in the amount of $206.25, with interest. The complaint as to 


the other two respondents was dismissed. This award is unpaid 
at this time. 


6. On April 11, 1967, respondent purchased 288 crates of 


cantaloupes from Colima Banana Brokerage, El Paso, Texas, at 
the agreed purchase price of $2,592.00. The transaction between 
respondent and the seller was negotiated by broker Ralph Boeh- 
mer. The contract of sale provided for the shipment of the car 
in interstate commerce via Missouri Pacific Railway to Kansas 


City, Missouri. However, the car was routed via Tex-Mex Ry., 
and SP and CRIP. Respondent rejected the car through the 
broker, due to the unauthorized routing. Following respondent’s 
rejection of the car, the seller orally requested the broker to 


handle the car. The broker contacted respondent and respondent 


agreed to accept the car. The broker wired the seller stating that 
respondent was willing to accept the car with diversion to Gian- 
ukos-Mandolini Co., at Chicago, Illinois. The seller was to give 


full protection against any loss. The car was diverted in inter- 


state commerce to Ginaukos-Mandolini Co., at Chicago, Illinois, 


who sold the cantaloupes and, on April 24, 1967, issued an ac- 
count sales to the broker showing net proceeds of $1,933.64. 
This amount was paid to the broker. The broker paid this amount 


to respondent on or amout May 10, 1967, Payment of this amount 
was due the shipper on or before May 20, 1967. No payment hav- 


ing been received, the seller filed a formal reparation complaint 
against respondent and/or Ralph Boehmer for the purchase 


price. In a Decision and Order dated October 9, 1968, (PACA 
Docket No. 2-772), the Judicial Officer concluded that respond- 


ent’s failure to answer the formal complaint constituted an ad- 
mission of the facts and that respondent was liable to the shipper 
for the net proceeds in the amount of $1,933.64 with interest. 


The complaint against respondent Ralph Boehmer was dismissed. 
This award is unpaid at this time. 


7. The acts of respondent in failing to make full payment of 
the agreed purchase prices and net proceeds as alleged in para- 
graphs 8 through 6 of this complaint constitute flagrant and 


repeated violations of Section 2 of the Act (7 U.S.C. 499b). 


8. On April 20, 1967, and October 14, 1968, by notice in writ- 
ing, respondent was afforded the opportunity to demonstrate or 
achieve compliance with all lawful requirements of the Act re- 
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lating to the allegations contained in paragraphs 3 through 6 of 
this complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in Findings 
3 through 6 constitutes willful, repeated and flagrant violations 


of Section 2(4) of the Act (7 U.S.C. 499b(4)). In re Colony 


Fruit & Produce Distributors, Inc., 25 A.D. 1062, 1071 (1966) ; 
In re Ripley Vegetable Company, 24 A.D. 360, 365 (1965) ; In re 
Kelly & Weatherington Inc., 23 A.D. 715, 717 (1964) ; In re Ray- 
mond Clarence Alexander, 19 A.D. 1040, 1042 (1960); In re 


Cloud & Hatton Brokerage, 18 A.D. 547, 549 (1959). Since re- 


spondent’s license under the Act terminated prior to the institu- 
tion of this proceeding, the suspension or revocation thereof was 
not requested by complainant and should not be ordered. How- 


ever, it is concluded that the facts and circumstances of the viola- 
tions should be published, as requested by complainant (7 U.S.C. 


499h(a)). See In re Ripley Vegetable Company, supra; In re 
Kelly & Weatherington Inc., supra. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 


eleventh day after its date. 
Copies hereof shall be served on the parties. 


(No. 12,436) 


E. S. HARPER COMPANY, INC. v. BEN BABE SHARGAA and/or C. 
H. ROBINSON COMPANY. PACA Docket No. 2-1105. Decided 
April 23, 1969. 


Acceptance by buyer—Agreement by broker to collect and remit not 
a guaranty of payment—Liability for brokerage 


Having accepted shipments of produce, respondent buyer, who defaulted in 
the filing of an answer, is liable to complainant for purchase prices 
thereof. Where respondent broker established claim against complainant 

for brokerage, complainant liable therefor. As agreement by broker to 
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collect and remit is not a guaranty of payment, complaint against re- 
spondent broker is dismissed. 
Complainant pro se, 


Seward R. Moore, Minneapolis, Minn., for respondent C. H. Robinson 
Company. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant re- 
quests an award of reparation against respondent Ben Babe 
Shargaa in the amount of $4,656.50 in connection with trans- 
actions involving two loads of onions in interstate commerce. 
Complainant in effect has also requested, in the alternative, that 
if respondent Ben Babe Shargaa is found to be not liable in these 
transactions, that reparation be awarded it against respondent 
C. H. Robinson Company in the amount of $4,656.50, less broker- 
age of $168 admittedly due C. H. Robinson from complainant, 
or a net of $4,488.50. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent 
C. H. Robinson Company filed an answer thereto, denying liability 
to complainant and requesting, in a counterclaim, an award of 
reparation against complainant in the amount of $168 as broker- 
age allegedly due in connection with the two transactions involved 
herein. Respondent Ben Babe Shargaa did not file an answer. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened procedure provided in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable. Pursuant 
to this procedure, complainant and respondent C. H. Robinson 
Company, respectively, were given the opportunity to file an open- 
ing and an answering statement, but neither did so. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, E. S. Harper Company, Inc., is a corporation 
whose address is P. O. Drawer D, Twin Falls, Idaho. At the time 
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of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent Ben Babe Shargaa is an individual whose ad- 
dress is P. O. Box 167, Higley, Arizona. Respondent C. H. Robin- 
son Company is a corporation whose address is 3033 Excelsior 
Boulevard, Minneapolis, Minnesota. At the time of the trans- 
actions involved herein, each of the respondents was licensed 
under the act. 


3. On February 1, 1968, in the course of interstate commerce, 
complainant sold to respondent Ben Babe Shargaa (hereinafter 
referred to as “Shargaa’”’) one truckload, or approximately 800 
sacks, of Idaho yellow onions, U.S. No. 1 grade, at the agreed 
price of $2.55 per 50-pound sack for medium size onions and 
$3.05 per 50-pound sack for Jumbo size, on the basis f.o.b. ship- 
ping point in the State of Idaho. 


4. The contract set forth above was negotiated by a broker, 
respondent C. H. Robinson Company (hereinafter referred to as 
“Robinson”), which issued a Brokers Standard Memorandum of 
Sale in connection with the transaction. Included in the memo- 
randum, among other information, was the notation: “C. H. 
Robinson Co. to invoice for shipper’s account.” 


5. On February 5, 1968, complainant shipped from Payette, 
Idaho, to Shargaa at Higley, Arizona, via truck, 430 50-pound 
sacks of Idaho yellow onions, medium size, U.S. No. 1 grade, 
and 450 50-pound sacks of Idaho yellow onions, Jumbo size, U.S. 
No. 1 grade, or a total of 880 50-pound sacks of onions. 


6. The truckload of onions was received and accepted by Shar- 
gaa, but this respondent has paid no part of the agreed total 
($2,469) of the f.o.b. contract prices. 


7. On February 3, 1968, in the course of intersate commerce, 
complainant sold to Shargaa one carload of Idaho onions, U.S. 
No. 1 grade, for shipment to Bill Martino Produce Co., Oklahoma 
City, Oklahoma. It was agreed that the load would consist of 
approximately 800 50-pound sacks, in the sizes and at the prices 
set forth below, f.o.b. loading point at Payette, Idaho: 


A. 300 sacks 60% 3%” and larger Jumbo yellows 


@ $3.05 per sack: $ 915.00 
B. 450 sacks %” yellows @ $2.55 per sack: 1,147.50 
C. 50 sacks 1%” to 3” red onions @ $2.50 per sack: 125.00 


$2,187.50 
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8. The contract set forth above was negotiated by a broker, 
respondent Robinson, which issued a Brokers Standard Memo- 
randum of Sale in connection with the transaction. Included in 
the memorandum, among other information, was the notation: 
“C. H. Robinson Co. to invoice for shipper’s account.” 


9. On February 7, 1968, complainant shipped 800 sacks of 
onions meeting contract requirements from loading point in 
Payette, Idaho, to Shargaa’s consignee in Oklahoma City, Okla- 
homa, in car PFE 20376. On the following day, February 8, 
1968, car PFE 20376 was diverted by complainant to Shargaa 
at Kansas City, Missouri, upon instructions received from Robin- 
son. 


10. The onions in car PFE 20376 were received and accepted 
by Shargaa, but this respondent has paid no part of the agreed 
total ($2,187.50) of the f.o.b. contract price. 


11. Complainant has paid Robinson no part of the brokerage of 
$168 due, at 10¢ per sack, on the total of 1,680 sacks making up 
these two shipments. 


12. The formal complaint was filed on August 7, 1968, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent Shargaa filed no answer in this proceeding and 
therefore, under the applicable provision of the rules of practice 
(7 CFR 47.8(c)), is deemed to have admitted the allegations of 
the formal complaint. However, to establish Shargaa’s liability 
in this case, we need not rely entirely on the inference to be drawn 
from Shargaa’s default in the filing of an answer, for Shargaa 
personally admitted, in the course of an interview with two of 
the Department’s investigators on July 16, 1968, that he was in- 
debted to complainant for the two loads of onions involved herein 
(Report of Investigation, Exhibit No. 4). Shargaa’s failure to 
pay complainant the total of the f.o.b. purchase prices of these 
two loads of onions, amounting to $4,656.50, is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant against respondent Shargaa, with interest. 


We have mentioned earlier, in our preliminary statement, that 
complainant has requested reparation against respondent Robin- 
son only in the event that we found no liability on the part of 
respondent Shargaa. We have found liability to complainant on 
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the part of Shargaa, but under the circumstances of this case— 
specifically, the counterclaim of Robinson against complainant 
for brokerage due—we deem it advisable also to examine com- 
plainant’s claim as to Robinson. See Deerfield Grove Co. v. Snyder 
Brokerage Co., 25 A.D. 1234. In this connection we find that com- 
plainant, in the formal complaint, alleges that Robinson guaran- 
teed the account as to Shargaa and that complainant, induced 
by, and in reliance on, this alleged guarantee by Robinson, made 
the sales to Shargaa which are the basis of this complaint. Rob- 
inson in its answer denies that it guaranteed payment by Shar- 
gaa, and alleges that when inquiry was made of Robinson by 
complainant as to Shargaa’s credit rating and ability to pay, 
Robinson informed complainant that it (Robinson) had never 
dealt with Shargaa as a principal but only in his (Shargaa’s) 
capacity as sales manger of the Macchiaroli Fruit Company. 


The Department’s regulations, 7 CFR 46.28(c), provide in 
relevant part that “Agreement to collect from the buyer and re- 
mit to the seller is not a guarantee by the broker that the buyer 
will pay for the produce purchased, unless there is a specific 
agreement by the broker that he will pay if the buyer does not 
pay.” The broker here specifically denies guaranteeing payment 
to complainant, thus putting complainant to its proof to establish, 
by a preponderance of the evidence, the claimed guarantee. Cf. 
Growers Marketing Service, Inc. v. Huddleston Bros. Fruit Co., 
Inc. and/or Jerry Egan Citrus Broker, 25 A.D. 1479. In review- 
ing the evidence, we are of the opinion that complainant has 
failed to sustain this burden. On the contrary, the evidence ap- 
pears to show only that Robinson was to collect from Shargaa 
and, after deducting .its brokerage, remit the net proceeds to 
complainant. We find that Robinson made every reasonable effort 
to collect from Shargaa in connection with these transactions, 
but was thwarted in its efforts when Shargaa’s checks were dis- 
honored on presentation to the bank. 


In view of the foregoing, we conclude that complainant has 
failed to state a cause of action as to Robinson, and that the 
complaint as to this respondent should be dismissed. On the other 
hand, it is concluded that Robinson has established its claim for 
brokerage, as set forth in the counterclaim against complainant. 
Complainant’s failure to pay such brokerage to Robinson, amount- 
ing to $168, is in violation of section 2 of the act, for which repa- 
ration should be awarded to Robinson against complainant, with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent Ben 
Babe Shargaa shall pay to complainant, as reparation, $4,656.50, 
with interest thereon at the rate of 6 percent per annum from 
March 1, 1968, until paid. 


Within 30 days from the date of this order, complainant shall 
pay to respondent C. H. Robinson Company, as reparation, $168, 
with interest thereon at the rate of 6 percent per annum from 
March 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,437) 


MORRIS OKUN, INC. v. BENJAMIN SACKS Co., INc. PACA Docket 
No. 2-1045. Decided April 24, 1969. 


Merchantability—Untimely notice—Acceptance—Liability 


Where respondent purchased and accepted tomatoes by unloading and placing 
in warehouse, failed to give timely notice of alleged poor condition, 
failed to submit evidence establishing breach of merchantability or evi- 
dence of dumping, respondent liable to complainant for purchase price. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $70 in 
connection with the purchase and sale of tomatoes in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying liability 
and averring that complainant delivered tomatoes which were 
unmerchantable and therefore breached the contract. 


Since the amount involved herein is not in excess of $1500, 
the shortened procedure provided in the Rules of Practice (7 
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CFR 47.20) is applicable. Pursuant to such procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Respond- 
ent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Morris Okun, Inc., is a corporation whose ad- 
dress is Unit B-210, Hunts Point Terminal Market, Bronx, New 
York. 


2. Respondent, Benjamin Sacks Co., Inc., is a corporation 
whose address is Route 17, Ext. 100, Liberty, New York. At the 


time of the transaction involved herein, respondent was licensed 


under the Act. 


3. On or about April 9, 1968, in the course of interstate com- 


merce and by oral contract, complainant sold to respondent a 
variety of perishable agricultural commodities, including 10 lugs 


of Combination grade tomatoes, at an agreed price of $7 per lug, 
or a total price of $70, f.o.b. shipping point. The tomatoes were 
a portion of a shipment received by complainant from Florida. 


4. On April 10, 1968, respondent accepted the 10 lugs of 
tomatoes at complainant’s place of business and loaded them 
aboard respondent’s truck for transportation via New Jersey 
to Liberty, New York. 

5. Upon arrival at Liberty, New York, respondent unloaded 
the tomatoes and placed them in its warehouse. Respondent has 
not paid complainant the $70 purchase price, or any part thereof. 

6. An informal complaint was filed on May 2, 1968, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 

It is complainant’s contention that on or about April 10, 1968, 
in a telephone conversation with Benjamin Sacks of respondent 
company, respondent Sacks inquired as to whether complainant 
had any good tomatoes; that complainant quoted the price of U.S. 
No. 1, 25-Ib. boxes of tomatoes, at $10; that respondent was not 
interested in paying such a price, and complainant quoted the 
Combination grade, which respondent had previously bought from 
complainant, at $7, stating that the Combination tomatoes showed 
some scars and some misshapen; that Sacks agreed to take the 
Combination grade and stated he would send his truck to pick 
them up, which he did on the same day, and transported them to 
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respondent’s place of business at Liberty, New York. Complain- 
ant further states in its sworn opening statement that there was 
no complaint of any kind concerning the tomatoes until April 
18, when Mr. Sacks advised complainant by telephone that three 
boxes he had sold to a Diner had been rejected because of condi- 
tion. Complainant stated also that Sacks was told that if there 
was anything wrong with the tomatoes, he should have returned 
them immediately, “and in fact, if he returned them even at 
that late date and the complaint was justified, we would cancel 
the invoice.” Complainant said none was ever returned by re- 
spondent. 


Respondent states in its sworn answering statement that Ben- 
jamin Sacks called complainant on April 8, 1968, and spoke to 
Ronni Okun, requesting information on the type of tomatoes 
they were offering; that he was told by Ronni Okun that com- 
plainant had on hand Combination tomatoes at $7; that after 
being assured they were in good condition, he (Sacks) ordered 
five boxes as a sample, with the thought that if they were good 
he would order more; that the tomatoes received were of good 
quality, and on the basis of those received on April 8 and in 
reliance upon statements made by Ronni Okun, on April 9 he 
ordered for respondent 10 more boxes of the same type tomatoes. 
Respondent further states that the following day it sent several 
boxes of these tomatoes to respondent’s customers, one being 
the Triangle Diner, and that the next day respondent was in- 
formed that the tomatoes were wormy, rotten, and in general 
unfit for use, whereupon respondent checked the other boxes and 
found them “in the same rotten condition.” Respondent states 
that Benjamin Sacks promptly called complainant to inform it 
of the condition of the tomatoes and asked if respondent could 
return them or receive credit; that Ronni Okun told Sacks that 
on Combination tomatoes it was their policy not to accept returns 
or extend any credit. Respondent further states that Triangle 
Diner returned the three cartons of tomatoes sold to it and that 
all of the tomatoes were in such bad condition, respondent had 
to dump them. 


Notwithstanding complainant’s contention that it offered to 
take the tomatoes back on April 18, when the poor condition was 
first reported by respondent, the weight of the evidence is to the 
contrary. Respondent states that Ronni Okun told Benjamin 
Sacks that it was not complainant’s policy to accept the return 
of Combination grade tomatoes or to grant any allowance. And 
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respondent submitted in evidence a letter dated April 19, 1968, 
from complainant, in which respondent was told “We do not 
extend credit on Combination grade tomatoes. You must pay this 
invoice in full.” This is of little importance, however, in view 
of other factors discussed below. 


Having accepted the tomatoes, respondent is liable for the pur- 
chase price thereof, less any proven damages it may have sus- 
tained as a result of a breach of warranty on the part of com- 
plainant. The burden of establishing both a breach of warranty 
by complainant and the damages resulting from such breach 
rests upon respondent. Respondent cites Section 2-314 of the 
Uniform Commercial Code in support of its contention that com- 
plainant breached the implied warranty of merchantability with 
respect to the tomatoes in question. If respondent had submitted 
evidence establishing that the tomatoes at the time of delivery 
to and acceptance by respondent were not merchantable (or “fit 
for the ordinary purposes for which such goods are used’’), and 
had submitted evidence establishing the alleged dumping of the 
tomatoes, we would have to conclude that respondent had sus- 
tained its burden of proof. Unfortunately, respondent has not 
established by a preponderance of evidence that complainant 
breached the contract; there is no inspection certificate or any 
other reliable evidence that the tomatoes were as alleged by re- 
spondent at the time of delivery to and acceptance by respond- 
ent. Moreover, no complaint was registered or made known 
to complainant for eight full days after respondent received and 
accepted the tomatoes, and there is no evidence of the manner in 
which the tomatoes were maintained during this period. Further- 


more, while respondent states that it had to dump the tomatoes, it 
has not submitted any supporting evidence of such dumping, 
such as a dump certificate or other acceptable evidence. 


It follows, in view of the foregoing, that respondent is liable 


to complainant for the contract price of the tomatoes, and its 
failure to pay for the tomatoes was a violation of Section 2 of the 


Act. Complainant should be awarded reparation in the amount 


of $70, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $70, with interest thereon at 
the rate of 6 percent per annum from May 1, 1968, until paid. 


—— 
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Copies of this order shall be served upon the parties. 


(No. 12,438) 


BARKLEY COMPANY OF ARIZONA v. PHIL DATTILO & COMPANY, 
INC. and/or HARRELL ProDUCE, INC. PACA Docket No. 2- 
1087. Decided April 25, 1969. 


F.o.b. sale—Refrigeration malfunction—Delay in transit— 
Buyer’s acceptance—Liability 


In f.o.b. sale of lettuce shipped under abnormal transportation service and 
conditions, where buyer accepted shipment by partial unloading and sale, 
reparation awarded complainant against buyer on basis of reduced 


amount claimed under shortened procedure rather than contract price. 
As buyer failed to prove alleged liability of broker for balance of lettuce 
disposed of elsewhere, complaint against broker is dismissed. 

John R. Catlin, Western Growers Association, Los Angeles, Cal., for 
complainant. 
H. Haskell Lurie, Chicago, Ill., for respondent Phil Dattilo & 
Company, Inc. 


Irving Coopersmith, New York, N.Y., for respondent Harrell Produce, 
Inc. 


James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of reparation against respondent Phil Dattilo 
& Company, Inc. in the amount of $1,499 in connection with a 


transaction involving a truckload of lettuce in interstate com- 
merce. Complainant has requested, in the alternative, that if re- 
spondent Phil Dattilo & Company, Inc. is found to be not liable 


to this transaction, that reparation be awarded it against re- 
spondent Harrell Produce, Inc. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon each of the respondents, which filed 
answers thereto, in substance denying liability to complainant. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 


rules of practice, 7 CFR 47.20, is applicable. Pursuant to this 


procedure, complainant filed an opening statement, each of the 
respondents filed an answering statement, and complainant filed 
a statement in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Barkley Company of Arizona, is a corporation 
whose address is Route 1, Box 73, Somerton, Arizona. 


2. Respondent Phil Dattilo & Company, Inc. is a corporation 
whose address is 27 West Front Street, Cincinnati, Ohio. Re- 


spondent Harrell Produce, Inc. is a corporation whose address 


is P. O. Box 351, Glendale, Arizona. At the time of the trans- 
action involved herein, each of the respondents was licensed 
under the act. 


3. On December 28, 1967, in the course of interstate commerce, 
complainant sold to respondent Phil Dattilo & Company, Inc. 


(hereinafter referred to as “Dattilo’”) one truckload, or 722 
cartons, of Barkley brand lettuce, 2-dozen size, at an agreed price 


of $2.75 per carton, plus 20¢ per carton precooling charge, or a 
total contract price of $2,129.90, f.o.b. loading point, Yuma, 


Arizona. 


4. The contract between complainant and Dattilo was negoti- 
ated by a broker, respondent Harrell Produce, Inc. (hereinafter 


referred to as “Harrell”), which issued its Confirmation of 
Purchase on the date of sale, December 23, 1967. 


5. At 4:10 p.m. on December 23, 1967, and pursuant to the 
contract (above), 722 cartons of Barkley brand lettuce, 2-dozen 


size, having been loaded onto a truck owned by Pirkle Refrige- 


rated Freight Lines, Madison, Wisconsin, driven by one Curt 


Rees, was billed out of Yuma, Arizona, by complainant, for de- 
livery to respondent Dattilo at Cincinnati, Ohio, in time for the 
market of Tuesday, December 26. At the time of billing, the 


trucker was specifically instructed to set his truck thermostat 
at 34° F. 


6. Subsequent to its departure from Yuma, the refrigeration 
equipment on the Pirkle truck driven by Rees malfunctioned, 
causing the temperature in the lettuce aboard the truck to rise. 


In addition to the abnormality of the refrigeration service, the 
shipment was delayed enroute, arriving at contract destination, 
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Cincinnati, Ohio, at about 11:30 a.m. on Wednesday, December 
27, which was after market hours on that date. 


7. Dattilo secured a Federal inspection of the subject lettuce 


in Cincinnati at 12:20 p.m. on December 27. The results of that 
inspection, in relevant part, are as follows: 


“Condition of load: Through lengthwise and upright load; 
5 to 7 rows, 4 to 7 layers. 


“Condition of pack: Tight in layers. 


“Temperature of product: Rear doors: Top 40°F. Bottom 
38°F. 2nd Stack from Rear Doors, 4th layer: 45°F. 


“Quality: . . . Grade defects average 8%, including 2% 


soft, other defects generally broken midribs, insect and 
mechanical damage. 


“Condition: . . . Wrapper leaves: No decay, Head leaves: 


In most cartons from 2 to 5 heads, some none, average 12% 


damaged by Tipburn. In most cartons from 1 to 3 heads, 
some none, average 6% damaged by Rib Discoloration. In 
most cartons from 1 to 2 heads, some none, average 4% 


decay, Bacterial Soft Rot, mostly early, some in advanced 
stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 92% hard and firm only account condition. 


“Remarks: Inspection and certificate restricted to product 


and lading in 4 upper layers of load in 4 stacks nearest rear 
doors of Trailer .. .” 


8. Dattilo commenced unloading and selling the lettuce in- 
volved herein on December 28, 1967. After 130 cartons had been 


removed from the truck by Dattilo, the 592 cartons remaining 
were taken by the truck driver, Rees, to Chicago, Illinois, to 
Capodice-Gringer, Inc., for sale on consignment. 


9. Dattilo has paid complainant $383.50 in connection with 
this transaction. 


10. The formal complaint was filed on July 25, 1968, which 


was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that Dattilo purchased, received and unloaded 
at contract destination in Cincinnati, Ohio, 1380 cartons of the 
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lettuce involved herein. Since a partial unloading is sufficient to 
constitute an acceptance of the entire load, Babijuice Corporation 


of Florida v. Joseph Notarianni & Company, 23 A.D. 1166; Grove 


Supply Company v. Edney Brothers, 13 A.D. 938, it is concluded 
that this shipment was accepted by Dattilo. Pursuant to such 
acceptance, Dattilo became liable to complainant for the agreed 
purchase price of the lettuce, less provable damages resulting 
from any breach of contract by complainant, and less any monies 


received by complainant in connection with the transaction. B. G. 
Anderson Co., Inc. v. Comunale, 25 A.D. 228. 


Dattilo does not claim that any express warranty as to grade 
was made, or breached, by complainant in connection with this 
load. There is also no claim by Dattilo that complainant failed 
to deliver lettuce meeting good delivery standards, 7 CFR 46.44,! 
in breach of the warranty of suitable shipping condition. In this 
connection, it appears that all parties recognize that the warranty 
of suitable shipping condition is inapplicable in this case, since 
the transportation service and conditions under which the subject 
lettuce was handled enroute from Yuma, Arizona, to Cincinnati, 
Ohio, were admittedly abnormal. 


While Dattilo does not claim any breach of warranty by com- 
plainant, this respondent does appear to be attempting to avoid 
liability to complainant in connection with the purchase of the 
lettuce involved herein, by saying—albeit not too clearly—that 
respondent Harrell, acting as complainant’s agent and at its 
(complainant’s) direction, was responsible for the removal of the 
lettuce by Curt Rees from Dattilo’s premises, without any au- 
thorization by or from Dattilo. Dattilo takes the position that it 
is thus liable to complainant only to the extent of the 130 cartons 
of lettuce, which it unloaded from the Pirkle truck on December 
28. 


1. The good delivery standards for lettuce, 7 CFR 46.44, provide in relevant part as follows: 
“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in connection 
with f.o.b. contracts of purchase and sale means that the commodity meets the require- 
ments of the contract at time of loading or sale and, if the shipment is handled under 
normal transportation service and conditions, will meet the following additional require- 
ments on delivery at contract destination: 

(a) Lettuce (1) * * * 


(2) If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent, by count, or 
the heads in any lot which are damaged by condition defects, including therein not more 
than 9 percent serious damage of which not more than 5 percent may be decay affecting 
any portion of the head exclusive of wrapping leaves .. .” 
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No good purpose would be achieved by a lengthy discussion of 
Dattilo’s defense. Suffice it to say that Dattilo has the burden of 


proving, by a preponderance of the evidence, the defense upon 
which it relies, and that it has failed, in our opinion, to sustain 
that defense. 

The agreed f.o.b. contract price of the lettuce involved herein, 
plus precooling charges, is $2,129.90. Dattilo has paid complain- 
ant $383.50 of this amount, leaving a balance due and owing com- 
plainant from this respondent of $1,746.40. Complainant has ex- 


pressly restricted its claim to $1,499, however, so that our award 
will likewise be limited to this lesser sum. 


We have mentioned earlier, in our Preliminary Statement, that 


complainant has requested reparation against respondent Harrell 
only in the event that we found no liability on the part of respond- 
ent Dattilo. Since we have found such liability on the part of 
Dattilo, we conclude that the complaint as to Harrell should be 


dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Phil 
Dattilo & Company, Inc. shall pay to complainant, as reparation, 
$1,499, with interest thereon at the rate of 6 percent per annum 
from February 1, 1968, until paid. 


The complaint as to respondent Harrell Produce, Inc., is dis- 
missed. 


Copies of this order shall be served upon the parties. 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,439) 


THE ZEROPACK COMPANY ¥v. NATIONAL DAIRY PRODUCTS CORPORA- 
TION, a/t/a BREYERPAKT DIVISION. PACA Docket No. 2-1199. 
Order issued April 17, 1969. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 





(No. 12,440) 


FIERMAN PRODUCE EXCHANGE, INC. v. PADULA’S PEELED POTATOES 
Co. PACA Docket No. 2-1243. Reparation of $535 with 6 
percent interest from June 1, 1968, awarded complainant 
against respondent in order issued April 17, 1969. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 12,441) 


QUINCY PRODUCE Co. INC. v. FRADEN’S PRODUCE, INC. PACA 
Docket No. 2-1227. Reparation of $5,212.50 with 6 percent 
interest from October 1, 1968, awarded complainant against 
respondent in order issued April 4, 1969. 


(No. 12,442) 


WATSONVILLE CANNING & FROZEN FOOD Co. v. ASSOCIATED FooD 
SALES Co. OF WASHINGTON. PACA Docket No. 2-1229. Repa- 
ration of $7,340.25 with 6 percent interest from July 1, 1968, 
awarded complainant against respondent in order issued 
April 8, 1969. 


(No. 12,443) 


BONANZA PRODUCE, INC. v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1231. Reparation of $3,825 with 6 per- 
cent interest from November 1, 1968, awarded complainant 
against respondent in order issued April 9, 1969. 


(No. 12,444) 


DICK JOHNSON OF NORTH CAROLINA v. DIXIE TOMATO & PRODUCE 
Co. INc. PACA Docket No. 2-1232. Reparation of $2,406 
with 6 percent interest from October 1, 1968, awarded com- 
plainant against respondent in order issued April 9, 1969. 
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(No. 12,445) 


M. J. DUER & COMPANY, INC. v. DIXIE TOMATO & PRODUCE Co. 
Inc. PACA Docket No. 2-1230. Reparation of $544.09 with 
6 percent interest from October 1, 1968, awarded complain- 
ant against respondent in order issued April 9, 1969. 


(No. 12,446) 


NORTHWOOD FRUIT, INC. v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1233. Reparation of $3,029.75 with 6 
percent interest from December 1, 1968, awarded complain- 
ant against respondent in order issued April 9, 1969. 


(No. 12,447) 


Rio Citrus v. DIXIE TOMATO & PRODUCE Co. INC. PACA Docket 
No. 2-1234. Reparation of $3,407.50 with 6 percent interest 
from January 1, 1969, awarded complainant against re- 
spondent in order issued April 9, 1969. 


(No. 12,448) 


HERMAN J. HEIDRICH & SONS, INC. v. HORACE E. MILES. PACA 
Docket No. 2-1222. Reparation of $1,182 with 6 percent in- 
terest from December 1, 1968, awarded complainant against 
respondent in order issued April 15, 1969. 


(No. 12,449) 


ANDERSON FEED & PRODUCE Co. v. DIXIE TOMATO & PRODUCE Co. 
Inc. PACA Docket No. 2-1238. Reparation of $1,616.85 
with 6 percent interest from October 1, 1968, awarded com- 
plainant against respondent in order issued April 16, 1969. 


(No. 12,450) 


Cy-Lou FARMS PROD DIVISION v. DIXIE TOMATO & PRODUCE Co. 
Inc. PACA Docket No. 2-1237. Reparation of $5,019.30 with 
6 percent interest from January 1, 1969, awarded complain- 
ant against respondent in order issued April 16, 1969. 
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(No. 12,451) 


EATON FRuIT Co. INC. v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1236. Reparation of $842.80 with 6 per- 
cent interest from December 1, 1968, awarded complainant 
against respondent in order issued April 16, 1969. 


(No. 12,452) 


GATEWAY PRODUCE COMPANY v. DIXIE TOMATO & PRODUCE Co. 
Inc. PACA Docket No. 2-1235. Reparation of $1,039 with 
6 percent interest from November 1, 1968, awarded com- 
plainant against respondent in order issued April 16, 1969. 


(No. 12,543) 


ALVIN J. TRAUTMANN v. DIXIE TOMATO & PRODUCE Co. INC. 
PACA Docket No. 2-1239. Reparation of $2,061.20 with 6 
percent interest from November 1, 1968, awarded com- 


plainant against respondent in order issued April 16, 1969. 
(No. 12,454) 


BLUE RIBBON SALES CO. v. MILFORD PACKING Co. INC. PACA 
Docket No. 2-1247. Reparation of $3,032.50 with 6 percent 


interest from October 1, 1968, awarded complainant against 
respondent in order issued April 16, 1969. 


(No. 12,455) 


GROWERS PACKING COMPANY v. ROBERTI TOMATO Co. PACA 
Docket No. 2-1248. Reparation of $1,686.25 with 6 percent 


interest from May 1, 1968, awarded complainant against 
respondent in order issued April 16, 1969. 


(No. 12,456) 


MENDELSON-ZELLER Co. INC. v. BUY-RITE PRODUCE. PACA Docket 
No. 2-1246. Reparation of $7,572.50 with 6 percent interest 
from December 1, 1968, awarded complainant against re- 
spondent in order issued April 16, 1969. 
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(No. 12,457) 


H. Sacks & SONS v. BARNEX, INC. PACA Docket No. 2-1253. 
Reparation of $3,455.01 with 6 percent interest from De- 
cember 1, 1968, awarded complainant against respondent in 
order issued April 17, 1969. 


(No. 12,458) 


JOE PHILLIPS, INC. v. ZIMEL FARMS OF TEXAS. PACA Docket No. 
2-1250. Reparation of $4,221.25 with 6 percent interest from 


July 1, 1968, awarded complainant against respondent in 
order issued April 17, 1969. 


(No. 12,459) 


DAVE MENDRIN & SONS, INC. v. CALIFORNIA PRODUCE SALES. 
PACA Docket No. 2-1249. Reparation of $446.05 with 6 
percent interest from March 1, 1968, awarded complainant 


against respondent in order issued April 18, 1969. 
(No. 12,460) 


Woopy’s TOMATO COMPANY v. SAUER & CRAVEN, INC. PACA 
Docket No. 2-1251. Reparation of $910.76 with 6 percent 
interest from July 1, 1968, awarded complainant against re- 
spondent in order issued April 18, 1969. 


(No. 12,461) 


THE ZEROPACK COMPANY v. SOUTHEASTERN PASTRY CO., INC., 
a/t/a AGENA FROZEN Foops, INc. PACA Docket No. 2-1258. 
Reparation of $2,159.46 with 6 percent interest from May 


1, 1968, awarded complainant against respondent in order 
issued April 23, 1969. 


(No. 12,462) 


TOBIASON POTATO COMPANY v. THE FRITO Co. OF HAWAII, LTD. 
PACA Docket No. 2-1242. Reparation of $8,596 with 6 per- 


cent interest from June 1, 1968, awarded complainant 
against respondent in order issued April 23, 1969. 
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(No. 12,463) 


BERRIEN COLD STORAGE COMPANY v. GEORGE KOSTER. PACA 
Docket No. 2-1252. Reparation of $1,619.45 with 6 percent 
interest from April 1, 1968, awarded complainant against 
respondent in order issued April 24, 1969. 


(No. 12,464) 


KOELLER ORCHARDS v. DON L. WOODEN. PACA Docket No. 2-1255. 
Reparation of $714.50 with 6 percent interest from October 


1, 1968, awarded complainant against respondent in order 
issued April 24, 1969. 


(No. 12,465) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. TROPICAL FRUIT 
Co. INc. PACA Docket No. 2-1257. Reparation of $4,046.75 
with 6 percent interest from July 1, 1968, awarded com- 


plainant against respondent in order issued April 25, 1969. 


(No. 12,466) 


ABATTI PRODUCE, INC. v. BUY RITE PRODUCE. PACA Docket No. 


2-1265. Reparation of $870 with 6 percent interest from 
December 1, 1968, awarded complainant against respondent 
in order issued April 30, 1969. 


(No. 12,467) 


ATLANTIC COUNTY MARKET GROWERS, INC. v. BARNEX, INC. PACA 
Docket No. 2-1260. Reparation of $3,704.90 with 6 percent 
interest from November 1, 1968, awarded complainant 
against respondent in order issued April 30, 1969. 


(No. 12,468) 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. W. I. ANDER- 
son & Co. INC. PACA Docket No. 2-1264. Reparation of 
$575 with 6 percent interest from January 1, 1969, awarded 
complainant against respondent in order issued April 30, 
1969. 
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(No. 12,469) 


TERMINAL PRODUCE COMPANY v. ANTHONY LUPRETE BANANA Co. 
PACA Docket No. 2-1266. Reparation of $1,036.15 with 6 


percent interest from September 1, 1968, awarded complain- 
ant against respondent in order issued April 30, 1969. 


(No. 12,470) 


WATERVLIET FRUIT EXCHANGE, INC. v. GEORGE KOSTER. PACA 
Docket No. 2-1262. Reparation of $1,357.20 with 6 percent 


interest from January 1, 1969, awarded complainant against 
respondent in order issued April 30, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,471) 


JOSEPH LAMBERTA GROWERS DISTRIBUTOR v. WALLING, INC. PACA 
Docket No. 2-1213. Order issued April 10, 1969. 
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REPEATED AND FLAGRANT VIOLATIONS 
I SO MIN i BS on ce ats belay addon cedeaswlacke see bec 499, 516, 522 
PTO 10 DO ROUND oni sai cscs idicicrisditidiicneriscreentegs 499, 516, 522 
I ate alls ey 499, 516, 522 
Publication of facts ..............00..0060........ PAE 499, 516, 522 
STAY ORDER 
PRI a cord Sic ee aah Ota te 487 
SUITABLE SHIPPING CONDITION 
Failure to establish Dreaeli ............cccccsccccssssccsssssscscsscsceress idataeua 511 
if a | nee 511 
a NI so 525 55 05a einen edcosacd estan eg eos 493 
I soot irc eeeitecsitiitesieitaiaabinstannclbeniieindimaiadinaeaae 493 
BE III = aoécipeiess reeset inteentacavconcenes 537 
511 
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Perishable Agricultural Commodities Act, 1930—Cont. 


TEMPERATURE 
Refrigeration malfunction 
TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 


Delay in transit ............. 
Lettuce . 


Refrigeration malfunction 


WARRANTY 


Breach of. ................ PA EE ORR ne ESE Toe eerie ; 


Failure to establish breach ........................ 
Of merchantability ................ 
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